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THADDEUS STEVENS. 


By CHARLES F, Hacer, JR. 


za Philadelphians rejoice in the memory 

of Benjamin Franklin of Boston, and 
the citizens of Kentucky delight in the name 
of Henry Clay of Virginia, so the people of 
Pennsylvania honor and revere the name 
and reputation of Thaddeus Stevens of Ver- 
mont. Coming from the Northeast, and 
betraying in the ruggedness of his counte- 
nance and in the force and vigor of his intel- 
lect all the marked characteristics of a sturdy 
New England parentage, he was neverthe- 
less distinctively a Pennsylvanian. In her 
county courts as well as before her Supreme 
Bench, he won a distinguished reputation as 
a profound lawyer and shrewd practitioner 
during a professional career which covered 
half a century; and as the Representative 
from Lancaster County (which with a popu- 
lation of over one hundred thousand inhabi- 
tants, and an area of more than six hundred 
thousand acres of fertile agricultural soil, 
formed in itself a separate congressional 
district), he became the recognized leader of 
the most popular branch of the National 
Congress. 

Thaddeus Stevens was born on the 4th 
day of April, 1792, at Danville, Caledonia 
County, Vermont, of parents whose means 
and position were on a level with the com- 
parative barrenness of the surrounding coun- 
try. But little is known of his ancestry. 
His father enlisted in the United States ser- 
vice in the War of 1812, and lost his life in 
that conflict. He was therefore loyal, com- 
ing from a section of the country which in 
those early days of the Republic was not in 
sympathy with the government or the war 
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in which it was engaged ; and in after years 
this spark of loyalty in the father blazed into 
a greater brilliancy in the son. His mother 
was a woman of great energy and strong 
will. Upon her devolved the care of rearing 
her fatherless family; and it was largely 
by reason of her industry and efforts that 
young Stevens was enabled to enjoy the 
benefits of a collegiate education. She was 
amply repaid for her motherly care and 
sacrifice. Stevens never forgot the debt of 
gratitude he owed her. His continued love 
and reverence for her were among the few 
softer and mellower features of his stern 
and aggressive life. Having provided for 
her declining years with comfort and abun- 
dance, he made this specific request in his 
will as a last act of filial care, —“ That the 
sexton keep the grave in good order and 
repair, and plant roses and other cheerful 
flowers at each of the four corners of said 
grave each spring,” and provided an annual 
fund to be used for that purpose. In the 
endowment of a charitable institution for the 
benefit of a religious denomination of which 
she was an earnest and active member, he 
pays this beautiful tribute to her worth: “I 
do this out of respect to the memory of my 
mother, to whom I owe whatever little of 
prosperity I have had on earth, which, small 
as itis, I desire emphatically to acknowledge.” 
It was from his mother, therefore, that he 
derived the fearless spirit and fixity of pur- 
pose which were the chief forces in his 
character that insured his success in politics 
and at the bar. 

Graduating at Dartmouth College in 1815, 
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Stevens read law for some months with 
Judge Mattocks at Peacham. In the latter 
part of the same year he removed to York, 
Pennsylvania, where he pursued his legal stud- 
ies, teaching at the same time in an academy 
for his maintenance. About this time the Bar 
of York County adopted a rule that no stu- 
dent should be admitted to the practice of 
the court unless he had read, for at least one 
year previous to examination, exclusively in 
an attorney’s office. If, as some authorities 
declare, this rule was intended to exclude an 
unknown and friendless stranger from the 
ranks of the profession, these legal aristocrats 
were far from gauging the calibre of the man 
they sought to suppress. Stevens went to 
Bel Air, Maryland, and having gained ad- 
mission to the bar in 1816, he at once re- 
turned to Pennsylvania, locating in Gettys- 
burg, Adams County, a quiet country town, 
since become famous as the site of the 
desperate three days’ encounter which formed 
the turning-point in the late Civil War. Here 
he opened a law-office and began the practice 
of his profession. It seems that he was not 
compelled to undergo that long period of 
initiatory inactivity which is the almost uni- 
form experience of young attorneys without 
influential friends to push them to the front. 
He rose to prominence by the third of the 
four methods which Lord Campbell declared to 
be “ the only way in which a young man could 
get at the bar; ” namely, by quarter sessions. 
A case was on the trial list so desperate in 
its nature that the older lawyers were not 
disposed to defend the prisoner. As a last 
resort, Stevens was retained. He conducted 
the trial with such consummate ability, and 
his arguments were so clear, concise, and 
far-reaching, that his reputation was by this 
single effort established, his name was before 
the people, and he soon acquired a large and 
lucrative practice in the southern section of 
the State. 

But the comparative quiet of the legal 
profession did not afford the same scope for 
his restless and combative spirit which he saw 
awaiting him in the field of politics. He 
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entered that field at a time when the country 
was keenly alive to the merits of a statesman, 
when political opinions and beliefs formed 
no small proportion of the every-day thought 
and life of the people. Stevens was elected 
to the State Legislature in 1831, and con- 
tinued a member of that body until 1840, 
with the exception, perhaps, of a single term. 
In that decade the Legislature was more 
prolific in the enactment of public laws and 
legal reforms than in any similar period of 
the history of the State. The revision and 
establishment of the intestate laws, of pro- 
cedure in decedent estates, foreign and 
domestic attachment, road laws, and the 
provision of an Equity jurisdiction in the 
Court of Common Pleas, are a few of the 
public statutes then adopted, which remain 
to-day a part of the organic law of the Com- 
monwealth of Pennsylvania. In 1834 an act 
was passed providing for the establishment 
of the Public School system of Pennsylvania. 
The following year a movement was set on 
foot by the demagogues of both parties to 
repeal the act. Their battle-cry was “in- 
creased taxation,’ and they seemed to have 
a majority secured, when Stevens threw 
his whole strength and energy into the fight, 
and by a single oratorical effort whipped into 
line the wavering friends of free education, 
and established the principle that the State 
is in duty bound to provide for the education 
of all its inhabitants. Says a late Superin- 
tendent of Public Instruction in Pennsylva- 
nia: “Competent judges of all parties who 
witnessed the fight agree, that had he not 
stood firm as a rock, furnishing shelter and 
imparting strength to the free-school com- 
batants, bidding defiance to the fiercest of 
those who would have struck them down, the 
law of 1834 would have been swept from the 
statute books, or have been saved only by a 
veto from the Governor, and the day of uni- 
versal education in Pennsylvania might have 
been indefinitely postponed.” Stevens him- 
self always considered his speech on this 
occasion the most telling and effective of his 
life. 
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An incident occurring during this period 
of his legislative service illustrates the quick- 
ness of his parliamentary methods, his sting- 
ing irony, and the brevity of his epigrammatic 
style. A bill to convert the United States 
National Bank into a Pennsylvania institu- 
tion was pending in the House, when a 
representative from Schuylkill County spread 
reports concerning certain members, ques- 
tioning their integrity in the matter. The 
House feeling that its dignity had been in- 
sulted appointed a committee of investiga- 
tion. Stevens, as chairman of the committee, 
well knew that however guilty the represen- 
tative from Schuylkill might be, expulsion 
meant certain re-election. In a powerful 
and vindictive report Stevens recommended 
that the member be publicly reprimanded 
by the Speaker. He ended with this striking 
epigram: “In either event, Mr. Chairman, 
he has won for himself an immortality of 
infamy.” The member, however, objected to 
the report, and requested permission to be 
heard by counsel. He employed Ovid F, 
Johnson, afterward Attorney-General, for his 
defence. Stevens was to reply in behalf of 
the report, and the house was filled with his 
admirers, anxious to hear him annihilate the 
attorney for the defence. Johnson spoke 
some two and a half hours, when Stevens 
rose and said, “ Mr. Speaker, I hope the vote 
will be taken. I do not think that anything 
the gentleman has said will change the char- 
acter of the vote.” The vote was taken, the 
report confirmed, and the representative from 
Schuylkill County duly reprimanded. 

The year of 1842 found his finances at a 
low ebb. He had suffered heavy losses by 
unfortunate and premature operations in iron 
and coal, and from liabilities incurred upon in- 
dorsements for the accommodation of friends. 
His extensive practice had also been sacri- 
ficed to the demands made upon him as 
leader of the State Legislature. With char- 
acteristic promptness and determination he 
forsook the more alluring field of politics 
and returned to the practice of his profession. 
When he cast his eyes about him to finda 





suitable location for the prosecution of his 
legal occupation, no blind chance or happy 
accident prompted him to go to Lancaster, 
but a clear conception and ready apprecia- 
tion of the advantages offered at the county- 
seat of a populous and wealthy community. 
The Lancaster Bar was then known to the 
profession as one of the most learned and 
brilliant in the State. Stevens’s reputation 
as an advocate was already well and favorably 
‘known, and he soon proved the superiority 
of his intellect, the solidity of his legal 
training and knowledge. He was enabled 
by the returns of a large and wealthy client- 
age to establish his credit, meet his obliga- 
tions in full, and amass a_ considerable 
fortune. 

In 1848 and 1850 Stevens was elected to 
Congress from Lancaster County. He de- 
clined further nomination until 1858, when 
he was again returned to Congress, and was 
re-elected by large majorities at each suc- 
ceeding term until death put an end to his 
activity. He became the acknowledged 
head of the Antislavery branch of the Whig 
or Republican party in the House, and his un- 
tiring efforts there for the abolition of slavery 
may be compared with those of Charles 
Sumner in the Senate. As Chairman of the 
Ways and Means Committee, his leadership 
was able and efficient, notably in the measures 
which he introduced for the establishment 
of a sound and permanent national currency, 
to which he rightly attached the greatest 
importance as a factor of the nation’s pros- 
perity. His support of the Lincoln adminis- 
tration in its periods of unforeseen difficulties 
and gravest peril was unwavering and fear- 
less. In his report as Chairman of the 
Reconstruction Committee he favored a 
more severe and unrelenting policy than the 
sentiment of his party, perhaps, demanded ; 
but he was honest and true to his convic- 
tions. Ina characteristic speech in defence 
of these resolutions, he says: “ There isa 
morbid sensibility sometimes called mercy, 
which affects a few of all classes from the 
priest to the clown, which has more sympa- 
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thy for the murderer on the gallows than 
for his victim. I hope I have a heart as 
capable for the feeling of human woe as 
others. I have long since wished that capi- 
tal punishment were abolished. But I never 
dreamed that all punishment could be dis- 
pensed with in human society. Anarchy, 
treason, and violence would reign trium- 
phant. The punishment now prescribed is 
the mildest ever inflicted upon traitors.” 


His dying efforts were spent in conduct-. 


ing with admirable legal ability the impeach- 
ment and trial of Andrew Johnson, but 
without the vigor and zeal which character- 
ized his earlier strictures upon Lincoln’s 
successor. He was opposed to the trial 
from its inception, not because he thought 
it unmerited, but his keen foresight con- 
vinced him that it would be a “vain and 
futile thing.” These services won for him 
the well-deserved appellation of the “ Great 
Commoner,” and enter into and form no un- 
important part of American history at a 
time when the existence of the Union was 
imperilled, and when as never before or 
since in her history there was a necessity 
and a call for men of unquestioned courage, 
invincible, and fearless in their convictions. 
Thaddeus Stevens will therefore take his 
place in American biography as a great 
statesman. But he was no less brilliant and 
able as a lawyer. In Congress his speeches 
evidence a profound and scientific knowledge 
of the fundamental principles of jurispru- 
dence as well as a ready acquaintance with 
parliamentary laws. Had he not when at 
Washington exerted his persuasive eloquence 
and powerful logic wholly in the representa- 
tion of his constituents, and in the defence 
and furtherance of those truths and rights 
which he believed in and held to be of fun- 
damental importance, he would beyond ques- 
tion have attained the same pre-eminence and 
reputation in the Federal Courts which he 
enjoyed in the Supreme and County Courts 
of his own State; and notwithstanding the 
fact that he did so devote the best energies 
of his life in adherence to party and princi- 





ple, he stood in the foremost ranks among 
his contemporaries at the Pennsylvania Bar, 
the peer of any in intellectual strength and 
forensic ability. Says Judge Jeremiah S. 
Black, a man of profound legal lore and no 
less a judge of human character than of law: 
“When he died, as a lawyer he had no equal 
in this country.” And it is recorded of him 
by Secretary Blaine, in his admisable exposi- 
tion of the workings of Congress during that 
period when Stevens was most prominent, 
that “he was learned in the law, and for 
half a century held a high rank at the bar 
of a State distinguished for great lawyers. 
He spoke with ease and readiness, using a 
style somewhat resembling the crisp senten- 
tiousness of Dean Swift. Seldom, even in 
a careless moment, did a sentence escape 
his lips that would not bear the test of 
grammatical and rhetorical criticism. He 
had characteristics which seemed contra- 
dictory, but which combined to make one 
of the memorable figures in the parliamen- 
tary history of the United States,—a man 
who had the courage to meet any opponent, 
and who was never overmatched in an in- 
tellectual conflict.” 

Stevens’s reputation as an advocate spread 
far and wide throughout the State. He was 
concerned in almost all of the leading cases 
in Lancaster and adjoining counties, many 
of which were taken up to the Supreme 
Court, where he attained a marked success. 
His practice was not confined to any one 
branch of the law, but was alike extensive in 
the Common Law and Equity departments of 
the Court of Common Pleas and in Quarter 
Sessions. The minute detail of an Orphans’ 
Court practice, however, was not in accord 
with his more active temperament, and was 
distasteful to him. He also tried many 
causes in the Federal District Courts, nota- 
bly those in which the rights of fugitive 
slaves or freedmen and their owners were 
contested ; in which cases he always ap- 
peared in behalf of the former, often without 
compensation. 

He was equally effective in argument be- 
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fore judge or jury, or in conducting a case. 
His oratory was of a caustic and trenchant 
style, abounding in keen thrusts and parries 
and sharp wit. He seized the salient points 
in a case, and hammered them in. He had 
a profound contempt for loquacious and or- 
namental declamation, which he made no 
effort to conceal. He was fond of telling 
the following incident as illustrating the ver- 
bosity of one of his associates at the Lan- 
caster Bar. The case for argument involved 
the question as to whether $87.50 should be 
paid to his client personally or to his assignee. 
Stevens opened the argument with a fifteen- 
minute speech. “Then,” he would say, 
“Mr. began. I went up to Harrisburg 
and -tried the McCook bribery case [a fa- 
mous case of that day], and got back in 
time to hear him sum up the case to the 
judge.” In jury trials he was armed at all 
points. His quick perception and analysis 
gave him the faculty of darting in a moment 
upon a latent truth or falsehood, often fright- 
ening carefully concealed evidence from 
unwilling witnesses by the rapidity and viru- 
lence of his searching cross-examinations. 
He took few notes, often none at all, some- 
times having in his hand a small oblong piece 
of paper about six by three inches on which 
he scrawled a few leading points,—for he 
was a wonderfully bad though rapid penman, 
and his writing was an unsolvable enigma to 
his clients, who were often forced to return 
his letters unread, and Stevens himself was 
often compelled to inquire the nature of the 
transaction before he could decipher his own 
handwriting. 

His readiness to seize upon an unexpected 
event and use it in the furtherance of his 
own ends is aptly shown in the following an- 
ecdote locally known as the “ firebrand in the 
convention.” Early in the thirties a conven- 
tion was called at Harrisburg by the anti- 
abolitionist element of Pennsylvania “to 
preserve the integrity of the Union.” Ste- 
vens, whose antislavery ideas were already 
deeply rooted, procured his election as dele- 
gate from Adams County by some half-dozen 





men about the hotel at which he boarded, 
and went to Harrisburg with the secret in- 
tention of breaking up the convention if 
possible. Organization was scarcely effected 
when he arose and moved to adjourn. The 
Speaker, a prominent delegate from Pitts- 
burg, said, ‘“‘ Mr. Stevens, I hope you will not° 
attempt to introduce a firebrand into this 
convention.” It happened that the delegate 
next to Stevens was a lawyer from Franklin 
County, with fiery red hair and irascible tem- 
per. Stevens saw his chance. He said 
he hoped the chairman did not intend any 
personal insult to his friend from Franklin 
County, that he certainly was not to be 
blamed for his personal appearance. The 
lawyer was on his feet in an instant, and 
began an abusive attack upon the Speaker. 
The misunderstanding was complete. <A 
general uproar followed, the Speaker lost his 
head and his temper, and the delegates, leav- 
ing the convention in disgust, could not be 
reassembled. 

In his dealings with his clients Stevens 
was brusque and inclined to be impatient. 
The evolutions of his mind were too rapid 
for them to follow; grasping conclusions 
before their cases were fairly stated, and in- 
terjecting opinions which they did not com- 
prehend and which he did not see fit to 
explain. But he was none the less popular on 
that account. He enjoyed the respect and 
entire confidence of his clients, and he was 
deserving of it. His integrity cannot be 
questioned, although more or less openly 
assailed during his life by political enemies 
animated by party prejudice and passion. 
Moreover he possessed a nice sense of exact 
justice which would not allow him to take ad- 
vantage of a merely legal excuse for the non- 
payment of just debts. For some of the in- 
dorsements which brought about his financial 
embarrassment in 1842 he had a perfect de- 
fence in the bar of the Statute of Limitations, 
which he refused to plead, but turned over his 
estate to his creditors, and as we have seen 
left the more fascinating and congenial field 
of politics, and by hard work and continued 
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practice met his indebtedness in full. His 
aversion to sharp practice under the guise 
of legal proceedings appears from this clause 
in the codicil annexed to his will: “I bought 
Mr. Shertz’s property at sheriff's sale at much 
below its value. I only want my own, — all 
except three hundred dollars of the proceeds 
of it and the interest, I direct shall be re- 
turned to the estate.” 

In private life Stevens led a bachelor’s 
existence, solitary and alone. He had no 
- wife to grace his board, nor children to 
brighten his home. His social qualities were 
not marked. He was essentially a man of 
brains, not of the heart. Says Mr. Blaine: 
“ He was disposed to be taciturn. A brilliant 
talker, he did not relish idle conversation. 
He was much given to reading, study, and 
reflection, and to the retirement which en- 
abled him to gratify his tastes. As was said 
of Mr. Emerson, Mr. Stevens loved solitude 
and understood its uses.” Nevertheless 
among his associates at the bar and in poli- 
tics, his society was much sought after and 
enjoyed. His witty sarcasm and stinging 
ridicule gave a zest and pungency to his ob- 
servations and criticisms upon contempora- 
neous men and events that made them ir- 
resistible. ‘‘ He possessed the keenest wit, 
and was unmerciful in its use toward those 
whom he did not like. He illustrated in 
concrete form the difference between wit 
and humor. He did not indulge in the lat- 
ter. Hedid not enjoy a laugh. When his 
sharp sallies would set the entire house in an 
uproar, he was impassive, his grim visage as 
solemn as if he were pronouncing a funeral 
oration.” His distinctive individuality im- 
pressed itself deeply upon the community 
and at.the bar, where traces of his manners 
might still be recognized in others long after 
his death. His office was naturally sought by 
law students, attracted by his brilliance and 
the success attending his legal practice. In 
his demeanor toward younger men he was 
kind and generous. He encouraged and 
aided them. Charitable appeals of any kind 
found in him a generous and sympathetic as- 





sistance. But even his kindness was masked 
by his short answers and brusqueness of man- 
ner. One aspirant for legal honors, afterward 
president judge of Lancaster County, wrote 
to Stevens with a view of locating in his 
office, inquiring terms, etc. He received 
the following laconic and characteristic letter 
in reply: — 


Dear Sir, — Have room ; take students ; terms, 
$200. Some pay: some don’t. 
THADDEUS STEVENS. 


Stevens had the culture and refinement 
which an intelligent course at an academical 
institution insures. He was a good classi- 
cal scholar, well versed in ancient and modern 
literature and history. In his later years, 
however, he read few books. In Shakspeare, 
Dante, Homer, and Milton, and in the Scrip- 
tures he found ample supplies for the grati- 
fication of his literary tastes. He kept 
copies of these works constantly in his 
sleeping-room, where it was his habit to 
read in bed. 

Stevens's personal appearance, notwith- 
standing the misfortune of a crippled foot, was 
impressive. His stature was of fine propor- 
tion. His large head, with sharply chiselled 
features ; the small, deeply sunken eyes; the 
wide, firm mouth, and square, massive jaws, 
—all gave abundant evidence of his able, 
stern, and fearless character. In court his 
stalwart form and grim countenance were 
the central figure of a scene always more 
or less picturesque. Those who have wit- 
nessed such a scene must retain their im- 
pression of it forever. The words descriptive 
of Buonarotti’s statue of the “Great Law- 
giver of the Israelites,” although rather 
intense, do not seem unfitting as applied to 
the Great Commoner: “ There isa grandeur, 
a self-consciousness, a feeling as if the thun- 
der of heaven were at his disposal; yet he 
brings himself into subjection before he 
would unchain it; waiting to see whether 
the foes whom he intends to annihilate will 
venture to attack him. Such a man could 
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well subdue a rebellious people.” He was 
strong and enjoyed his strength, and despite 
his lameness was in his younger days inter- 
ested and active in athletic sports. He was 
a good horseman, and fond of the chase. He 
was simple and temperate in his habits, seldom 
using stimulants except upon prescription 
from his medical adviser. His wonderful 
energy and activity endured through a long 
career of seventy-six years. 

It is much to be regretted that Mr. Edward 
MacPherson, Clerk of the House of Repre- 
sentatives, has not published his long-prom- 
ised biography of Thaddeus Stevens. He 
was a warm personal friend of Stevens, and 
one of the executors of his will, and it is 
eminently fitting that such a work should 
come from his pen. However much a his- 
tory may acquire from having been written 
in the more critical and impartial light of 
succeeding ages, a biography, unless it fol- 
lows close upon the life of its subject, ne- 
cessarily loses many interesting personal 
reminiscences, which give a warmth and 
color to the lives of all great men; and the 
men who were in touch and sympathy with 
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this great lawyer and statesman will soon, 
like him, have found a more quiet abode. 

Thaddeus Stevens died at Lancaster on 
the 11th day of August, 1868 That city, 
within whose limits repose the remains of 
President James Buchanan, Generals Ed- 
ward Hand and John F. Reynolds, and oth- 
ers of like eminence, never beheld a more 
distinguished body of men than those who 
followed the body of Stevens to its burial 
in a private cemetery selected by himself. 
In this selection he wished to evidence his 
supreme devotion to the great object of his 
life’s work, — the destruction of slavery and 
the elevation of the slave, as is set forth by 
the inscription on his tomb, which was pre- 
pared by his own hand and needs no further 
comment, — 

“T repose in this quiet and secluded spot, 
not from any natural preference for soli- 
tude; but finding other cemeteries limited 
by charter rules as to race, I have chosen 
it, that I might be enabled to illustrate by 
my death the principle I have advocated 
through a long life,—equality of man be- 
fore his Creator.” 
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A MORE PARTICULAR DESCRIPTION. 
By WENDELL P. SraFFORD. 


t £.. lawyer, intent at his table, held Chitty apart by a leaf, 
While his quill ran creaking and straining down the driest page of his 
brief. 
A footfall—the rickety stairway groaning each step like sin — 
A silence of hesitation —and his visitor ventured in. 





“I’ve bargained my woodland, lawyer, and want the deed made out; 

I fetched the old one with me; it tells ye all’t’s about.” 

The squire took up the paper and read, in hurried tones, 

“ Beginning, for a corner, at a stake in a pile of stones, 

Thence northward (rods so many), thence east (so many more), 
Thence south to a brook called Miller’s, and back along the shore” — 
Then he rose and went to the window, rubbing his glasses hard, 

And stared at the mating robins in the elms across the yard. 















“Ahem! I know this woodland,—it’s many and many a year, — 
Perambulated it, in fact (this old deed isn’t clear). 

I saw it last the summer before I was twenty-one; 

But I can tell to-day, sir, how those boundaries ought to run: 
Beginning in the shadow of a low-boughed maple-tree, 

Thence winding up a thicket as far as you can see; 

Turn at the leaning bar-way, follow a lane of flowers 

To a corner kept by squirrels, where the sun sleeps hours and hours; 
Then take the mossy foot-path adown the alder dale, 

Hung over by the birches, crossed by the rabbits’ trail, — 

Beside the brook that lingers along a dusky glen 

With here and there a whisper, and a trout-leap now and then, — 

As far as two may wander in the twilight, heart in heart, — 
And back to the bound begun at for a place to kiss and part.” 




















He stood and watched the robins, and one particular pair 
That seemed to be having a quarrel in the elm-trees over there. 

But the farmer had gone; and his neighbors that took the farmer’s say 
Debated the squire’s insanity for a twelvemonth and a day. 
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THE LAW SCHOOL OF OSGOODE HALL, TORONTO. 


By D. B. Reap, Q. C. 


VER since Upper Canada, now Onta- 

rio, was. made a_ separate province 

by the Imperial Act of 1791, the subject of 
the education of professional men has entered 
largely into the scheme of government. As 
early as the year 1797 the representatives of 
the people, in Parliament assembled, took the 
matter of the education of persons destined 
for the profession of the Law into their seri- 
ous consideration. On the 3d of July in the 
year last named, the Provincial Legislature 
passed an Act “for the better regulating 
the practice of the Law,” by which it was 
enacted “that it shall and may be lawful 
for the persons now admitted to practise in 
the Law, and practising at the Bar of any 
of His Majesty’s Courts of the Province, to 


form themselves into a Society, to be called 


35 





the Law Society of Upper Canada, as well 
for the establishing of Order among them- 
selves, as for the purpose of securing to 
the Province and the profession a learned 
and honorable body to assist their fellow sub- 
jects as occasion may require, and to sup- 
port and maintain the Constitution of the 
Province.” 

The second section of this Act authorized 
the Law Society to form a body of rules and 
regulations for its own government, under 
the inspection of the judges of the Prov- 
ince for the time being, as visitors of the 
Society, and to appoint the senior six or more 
of the then present practitioners and the six 
or more senior members for the time being in 
all time to come (whereof his Majesty’s At- 
torney-General and Solicitor-General for the 
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time being should be, and be considered as 
two) as Governors or Benchers, and also to 
appoint a Librarian and Treasurer. 

The third section of the Act provided 
“that it should and might be lawful for 
the said Practitioners, or as many as. could 
be called together (whereof His Majesty’s 
Attorney and Solicitor-General should be 
two), to assemble at the Town of Newark, 
in the County of Lincoln, on the 17th July 
then next ensuing the passing of the Act, 
for the purpose of passing and adopting such 
rules and regulations as might be necessary 
for the immediate establishment of the said 
Society and its future welfare; and such 
rules and regulations as should then and 
there be adopted should be openly read and 


entered in a book, to be for that purpose - 


provided, and having received the approba- 
tion of the said Judges as visitors as afore- 
said should be, and be considered to be, the 
binding constitution of the Law Society, and 
binding upon all its members.” 

Power was given to the Society to add 
tules from time to time. 

Every person then practising at the bar 
was authorized to take one pupil or clerk 
for the purpose of instructing him in the 
knowledge of the law; and then the fifth 
section of the Act provided “ that no person 
other than the then present Practitioners and 
those hereafter mentioned shall be permitted 
to practise at the Bar of His Majesty’s Courts 
in the Province, unless such person shall have 
been previously entered of and admitted into 
the said Society as a student of the Laws, and 
shall have been standing on the books of 
the Society for and during the space of five 
years, and shall have conformed himself to 
the rules and regulations of the Society, and 
shall have been duly called and admitted 
to the practice of the Law as a Barrister ac- 
cording to the constitution and establishment 
thereof.” 

This legislation practically placed the good 
name and fame of the bar, its education, and 
future welfare in the hands of the members 
To them was in- 


of the bar themselves. 











trusted the securing to the Province and the 
profession a learned and honorable body to 
assist in the administration of justice and 
in the maintenance of the Constitution. 
Nor were the members of the bar slow to 
avail themselves of the privileges accorded 
to them and the Trust imposed on them by 
the Act of Parliament. 

On the 17th July, 1797, named in the Act, 
at a meeting of the Law Society in the town 
of Newark — present: John White, Attor- 
ney-General, Robert D. Gray, Solicitor-Gen- 
eral, Angus Macdonell, James Clarke, Nicholas 
Hagpuerman, Christopher Robinson, Allan 
McLean, William D. Powell, Alexander 
Stuart, and Bartholomew Beardsley,— it was 
resolved “that the two Crown Officers be 
nominated Benchers of the Law Society, to- 
gether with the four senior Barristers ; and 
that the Benchers, according to seniority, 
take upon themselves the treasurership of 
the said Society annually.” 

This resolution was signed and approved 
by J. Elmsley, Chief-Justice ; William Dum- 
mer Powell, Judge ; and H. Alcock, Judge. 

At this meeting other rules were made, and 
at other meetings of the Society still other 
rules, down to 59 Geo. III., a.p. 1818, —in all, 
seventeen rules. In this latter year, in Hil- 
ary Term, was passed the following rule: 
‘Whereas the present state of this Province 
affords the means of obtaining that educa- 
tion which is necessary to the liberal study 
and practice of the profession of the Law, 
and which will secure to the Province a 
learned and honorable body to assist their 
fellow subjects as occasion may require, and 
to support and maintain the constitution of 
the Province ; which valuable objects the 
Law Society of Upper Canada was expressly 
formed to secure: It is resolved by the So- 
ciety that after this term all persons pro- 
posing themselves to the Society for their 
approbation previous to their admission upon 
their books, shall be required to give a 
written translation, in the presence of the 
Benchers of the Society, of a portion of one 
of Cicero’s Orations, or perform such other 
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exercise as may satisfy the Society of his ac- 
quaintance with Latin and English Composi- 
tion; and that no person who cannot give 
these proofs of a liberal education shall here- 
after be admitted upon their books.” 

This was not a very severe curriculum, 
but was sufficient for the time. In the year 
1818 the educational advantages in the 
Province were not very great. The Bench- 
ers of the Law Society 





by Sir Adam Wilson, Ex-Chief-Justice of 
the Queen’s Bench Division of the High 
Court of Justice. I find recorded in this 
book that this Advocates’ Society (which 
was in effect a Law School or guasi Law 
School) met on the 20th January, 1823; 
that the journals were read and the Bencher 
made the following report from the Legal 
Sitting: “On this day three several cases 
were argued: (1) A 





were not disposed to 
give the student more 
intellectual food than 
the means at his dis- 
posal would enable him 
to digest. We shall 
see, as we get further 
on, that the Benchers 


to one principle, and 
that has been that the 
student should have 
a liberal education be- 
fore entering upon the 
study of the law, and 
that the course of 
study has always been 
shaped by the op- 
portunities afforded 
for a complete primary 
equipment. As time 
went on, the benchers, 





barristers, and stu- |. SS OEE a ee 





dents alike were alive 
to the necessity of 
the students having some kind of exercise 
in legal discussions. To this end, in the 
year 1822, a voluntary association called 
the Advocates’ Society was formed, which 
seems to have been a combination society, 
made up of barristers and students alike. 
In imitation of the Law Society, they elected 
one of their number to be Bencher, — who 
was not necessarily a Bencher of the Law 
Society, — a Treasurer, Secretary, Librarian, 
and other officials. There was a book kept 
of their proceedings, which has been pre- 
served and presented to the Law Society 





ee 


demurrer in an ac- 
tion on a bail bond. 
(2) Case, — verdict 
subject to the opinion 
of the court in an 
action of slander. (3) 
Practice, — case as to 
service of process.” 
The conclusion of the 
last case is, ‘“ After 
hearing counsel, held 
the rule be dis- 
charged. A. Chewett, 
Bencher.” 

The counsel en- 
gaged in the above 
cases were’ Robert 
Baldwin, afterward the 
Hon. Robert Baldwin, 
Attorney-General, 
Premier of Canada, 
and the distinguished 
leader of the Reform 
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Party of his day; 
Mr. Notman, and 
Mr. Richardson (of Messrs. Smith and 
Richardson). 

On the 30th January, Mr. Bencher Che- 
wett’s address to this Society was reported 
and submitted to the body at large. This 
address will well bear perusal in its entirety. 
The whole address will be found at page 
451 of the “Lives of the Judges.” It is 
too long to be given in this paper, but I 
will venture some extracts from it, as I think 
the address shows what a lively interest was 
taken at the time (1823) in the legal educa- 
tion of the students. 


BLAKE, Q.C. 
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Mr. Chewett commenced his address as 
follows : — 


‘“* GENTLEMEN, — Mr. Dawes in his address to the 
students of the law makes the following observa- 
tions: ‘ Of all the liberal professions there is not 
any so difficult to study as that of the law. Those 
young gentlemen who are intended for it, after 
they have quitted an university or academy, are 
either impeded in their researches for want of a 
proper instructor, or they are affrighted from 
them by the glowing appearance of a black-letter 
folio. Resolution and industry may have over- 
come many disadvantages, and time with perse- 
verance may have produced good lawyers; but 
the greater number of students feel their weakness, 
and forbear a profession in which with the assist- 
ance of a tutor they might have shone with lustre 
and gained honor and emolument. Many men 
who have travelled the wilds of law without a 
guide to direct them, have been called to the bar 
in hope of business, and there experienced truth, 
that serious truth, ‘that many are called, but few 
are chosen.’ What they have acquired is perhaps 
undigested and without system. They have either 
accustomed themselves to use less oratory and be- 
come speakers of infinite nothing, or they have 
turned over the pages of an experienced commen- 
tator before they have read an elementary writer, 
and, lost in the mazes of legal knowledge, they 
have raised a barrier against it, which even after 
they are unable to pass ; while on the contrary, had 
they trodden the paths which a preceptor would 
have marked out for them, they might have come 
forward and made themselves useful.” 


The burden of Mr. Chewett’s address 
was advice to the students to study first 
principles; he said: “ when young men with- 
out any guide plunge into the midst of ab- 
struse cases without having a competent 
knowledge of first principles, they must 
make use of fallacious reasoning, and con- 
sequently run into error.” 

Mr. Chewett in his address endorsed the 
opinion of Mr. Dawes, that for a student 
successfully to combat the intricacies of the 
law with which he has to battle, he should 
have an instructor to assist him in the habit 
of arranging his ideas on points of law, speak- 
ing in public and making them useful. 











The quotations I have made sufficiently de- 
monstrate that in the early part of the century 
the Law School idea was firmly fixed in the 
minds of those engaged in the practice of 
the law. The cases argued and questions 
discussed by the students — members of the 
Advocates’ Society, with a Bencher to super- 
vise and control — gave their proceedings all 
the appearance of a Moot Court and judi- 
cial deliberation. 

Turning now again to the requirements of 
the Law Society in regard to candidates for 
admission to the Society as students, and the 
knowledge they were expected to possess 
before entering upon the study of the Law, I 
find that on the Ist July, 1825, the Convoca- 
tion of Benchers passed this resolution: 
“Whereas no small injury may be done to 
the education of that portion of the youth 
of the country intended for the profession 
of the Law, by confining the examinations to 
Cicero’s Orations, and it is advisable further 
to promote the object of the 16th rule of this 
Society, passed and approved of in Hilary 
Term, 60 Geo. III : it is unanimously resolved 
that in future the student on his examina- 
tion will be expected to exhibit a general 
knowledge of English, Grecian, and Roman 
History, a becoming acquaintance with one 
of the ancient Latin Poets, as Virgil, Horace, 
or Juvenal, and the like acquaintance with 
some of the celebrated prose works of the an- 
cients, such as Sallust or Cicero, De Officits as 
well as his Orations, or any author of equal ce- 
lebrity which may be adopted as the standard 
books of the several district schools ; and it 
is also expected that the student will show 
the Society that he has had some reasonable 
proportion of mathematical instruction.” Up 
to this period of our legal history, attention 
had been paid more to the preparatory and 
initiatory exercises than to the study of law 
itself. True there had been the “ Advocates’ 
Society ;” but it had not a long existence, 
and seems to have expired altogether before 
the beginning of the year 1825. Students 
were left to grope the best way they could 
through the labyrinths of the law, with 
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such aid as they could get from willing 
or unwilling masters in whose offices they 
might chance to be. There were no regu- 
lar instructors of the law; every student 
was expected to look out for himself, and 
fight his way through the ordeal of an ex- 
amination before the Benchers of the Law 
Society as best he could. 

In some places more attention was given 
to instructing the stu- 
dents than in others. | 
In Toronto, the seat 
of the courts, there 
were not wanting bar- 
risters who gave to 
their students instruc- 
tion in the science and 
principles of the law, 
and sometimes in its 
practice also. 

I can well recollect 
when about the year 
1853 the late John 
Hillyard Cameron, and 
Sir Adam Wilson, Ex- 
Chief-Justice, gave to 
their pupils lessons in 
law, the remembrance 
of which is cherished 
by their ex-students, 
many of whom have 
become distinguished 











bench with myself. At this time Mr. Irving 
had not been called to the bar, and therefore 
took fuller notes than I did; a perusal of 
those notes reminds me with what attention 
we listened to those lectures, which rather 
bore the character of critical examination 
of decided cases and the principles which 
should govern, than the deliverances of text- 
writers on any subject presented. Mr. Blake 
was a fearless dissector 
of decided cases, and 
never failed to illus- 
trate a proposition by 
the highest principles 
of philosophic truth. 
Mr. Irving’s note-book 
is a standing proof of 
the ability and indus- 
try of Mr. Blake as a 
lecturer, and of the 
excellence of the lec- 
turers themselves. I 
turn now again to the 
students in their char- 
acter of candidates for 
admission to a mem- 
bership of the Law So- 
ciety,— in other words, 
as candidates for the 
privilege of studying 
law. We have referred 
to the first and sec- 








members of the bar. 
I go back and re- 
member how in the 
year 1848 (after I had been called to the 
bar) I attended the lectures of the late 
Hon. William Hume Blake, then Profes- 
sor of the Law in King’s College, Toronto, 
afterward Chancellor of Upper Canada, — 
lectures which I may say in point of mat- 
ter and manner of delivery were not sur- 
passed by the lectures of a Story or a Kent. 
There are living witnesses who will bear out 
this assertion. I am indebted to the cour- 
tesy of Emilius Irving, Esq., Queen’s Coun- 
sel, for showing me his book of notes which 
he took of those lectures while on the same 
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ond curricula; we now 
come to the third cur- 
riculum, which was a 
still further advance in the requirements and 
acquirements of students before being per- 
mitted to enter the portals of the law. At 
a Convocation of Benchers held in Trinity 
Term, 23 Vic. 31st August, 1859, it was re- 
solved that the examinations for students-at- 
law should be divided into three classes, to 
be called (1) the University Class, (2) the 
Senior Class, (3) The Junior Class ; that can- 
didates for the University Class should be 
graduates of a university entitled to confer 
degrees and established in some part of Her 
Majesty’s dominions, and should be examined 
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separately from other candidates in one or 
more of the following books :— 


Homer, — Book I. of Iliad. 

Lucian (Charon, Life or Dream of Lucian and 
Timon). 

The Odes of Horace. 

Mathematics or Metaphysics — at the option of the 
candidate, according to the following courses, 
respectively : — 

Mathematics, — Euclid, Books I., II., III., IV., 
and VI.; or Legendre’s Géometrie, Books I., 
II., III., and IV. 

Hinds’ Algebra, — to the end of Simultaneous 
Equations. 

Herschell’s Astronomy, Chapters I., IIL, IV., 
and V. 

Ancient and Modern Geography and History, — 
such works as the Candidate may have read. 


Candidates for admission to the Senior class 
were to be examined in the same books and 
subjects as for the University, and candi- 
dates for the Junior class in the following 
subjects :— 


Horace, — Books I. and III. of the Odes. 

Mathematics, — Euclid, Books I., II., and III. ; or 
Legendre’s Géometrie by Davies, Books I. and 
III. with problems. 

English History and Modern Geography, — such 
works as the student may have read. 


The curriculum of 1859 was somewhat lib- 
eralized in 1875. In that year the Benchers 
in Convocation came to the conclusion that 
university graduates should not be subject 
to any preliminary examination. It was 
therefore resolved “that graduates in the 
faculty of arts in any university of Her 
Majesty’s dominions should be entitled to 
be admitted a student of the laws upon giving 
six weeks’ notice, paying the prescribed fees, 
and presenting to Convocation his diploma 
or a paper certificate of his having received 
his degree. All other candidates to pass a 
satisfactory examination in the following 
subjects :— 


Horace, — Book III. of the Odes. 
Virgil’s AZneid, Book VI. 
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Czesar’s Commentaries, Books V. and VI. 
Cicero, — Pro Milone. 

Mathematics. 

Arithmetic. 

Euclid, Books I., II., and ITI. 

Algebra to end of Quadratic Equations. 
English History. 

Outlines of Modern Geography. 

English Grammar and Composition.” 


The students who had entered the Law 
Society under this curriculum having a fair 
chance and no favor, were able to make 
their way with such means of instruction in 
the law as they had in 1859. The Benchers 
and Governors of the Law Society, however, 
conscious of the duty imposed upon them 
by the original constitution of the Society, 
were anxious to afford the students still 
better opportunities for advancement. It 
was not, however, till some years after this 
that a Bencher more advanced than others 
in his conception of what a true legal edu- 
cation ought to be, took it in hand to ac- 
celerate the wheels of progress, and urge 
the establishment of a Law School within 
the precincts of Osgoode Hall (Toronto), the 
seat of the courts and the home of the 
Benchers, the rendezvous of students and of 
those who had taken their degree of Barris- 
ters. The Bencher to whom I refer was 
the late Thomas Moss, Q. C., afterward 
Chief-Justice of Ontario. He was a most 
distinguished graduate of the University of 
Toronto, and at one time Vice-Chancellor 
of the University. He could not see why 
a student of law should not be afforded as 
much opportunity of obtaining a good edu- 
cation in the law as students of the Uni- 
versity had for obtaining the best education 
in the arts and sciences. The late John 
Hillyard Cameron, Q. C., was in 1873 the 
Treasurer of the Law Society — which of.- 
fice, it may be explained, is that of President 
of the Convocation of Benchers —and Chan- 
cellor of Trinity College. He was fully in 
accord with Mr. Moss in his opinion of what 
was due to the students in the matter of 
legal education. To these two gentlemen 
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is mainly due the establishment of the first 
regular Law School in the Province. In Hil- 
ary Term, 1873, on the report of the Legal 
Education Committee, of which Mr. Moss 
was chairman, the Law Society in Convoca- 


tion enacted :— 


1. ** That a Law School be established. 

2. “ That there shall be a regular staff of four 
lecturers, who shall be barristers, to hold office 
for three years, and one 
of them to be President 
of the Law School. 

3. “That the lectures 
shall be styled * General 
Jurisprudence,’ ‘ Real 
Property,’ ‘ Commercial 
Law,’ and ‘ Equity.’ 

4. “That the course 
in the Law School shall 
consist of lectures, dis- 
cussions, and examina- 
tions, between the rst of 
November and the 1st 
of May. 

5. “ That attendance 
in the school shall be 
voluntary. 

6. “That there shall 
be intermediate and 
scholarship examinations 
for special honors, and 
call to the bar to be con- 
ducted in term or vaca- 














Leith, who had gained a wide reputation for 
his able work on Real Property (“ Leith’s 
Blackstone”), and his associates did their 
part in promoting the success of the school 
as an educational institution in the law. In 
the “Canada Law Journal” of January, 1873, 
is contained this reference to the school: 
“We understand that the opening lecture 
will be delivered at Osgoode Hall, on Monday 

evening, the 3d Feb- 
_ Tuary, at eight o'clock, 
by the Treasurer of 
the Law Society, the 
Hon. J. H. Cameron, 
to whom the profes- 
sion is so largely in- 
debted for his exer- 
tions in this and all 
other matters affecting 
their welfare.” 

Mr. Cameron, on 
the evening named, 
opened the school 
with a brilliant ad- 
dress to the students. 
His long experience 
at the bar as an 
advocate, and in his 
first years an educa- 
tor in training his 
students by a system- 
atic course of lectures, 











tion in presence of three 
Benchers. 

7. “That it shall be 
the duty of the lecturers 
to deliver vivd voce lectures ; to prepare all ques- 
tions for the examinations, whether oral or written ; 
to select all questions for discussion ; to attend all 
examinations and discussions ; and all questions 
for examination and discussion shall be approved 
by the President of the School.” 


These were the principal enactments of 
the Law Society in establishing the school. 
The school commenced with good prospect 
of success. Senior barristers of acknowl- 
edged ability — namely, Charles Moss, James 
Bethune, Z. A. Lash, and A. Leith, Q. C.— 
were appointed lecturers in the school. Mr. 
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enabled him to gain 
the ear of his audience 
in a marked degree. 
In the course of his remarks he said: “In 
the position which the Law Society has been 
obliged to assume, it has been my desire, 
during a practice extending over thirty-four 
years, as far as lay in my power to afford 
every facility to men to enter the profession 
with every possible educational advantage. 
There is no higher duty than that of train- 
ing young men; and their duty is best dis- 
charged in carrying out that purpose. For 
years past they had endeavored to accom- 
plish this object, and it is only now that 
they had acquired the power of giving the 
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men who by earnest study had acquired the 
necessary education through the profession 
itself, the advantages which they might have 
acquired by a University course, and to give 
to these men the same privileges in shorten- 
ing their legal course that were enjoyed by 
those who had taken a University degree. 
Since the Law Society had determined on 
this course, I have had many letters from 
the country from men 
claiming that non-resi- 





demise was announced in the “ Canada 
Law Journal” of March, 1878. In giving a 
synopsis of the proceedings of the Benchers, 
the “Journal” said: “The consideration of 
the report of the Law School was taken up. 
Moved, that the Law School be abolished, 
and cease from and after the first day of 


Easter Term next. Adopted.” 
No reason is given for the adoption of this 
resolution. I have ob- 
tained it from Mr. 





dence should not debar 
them from these privi- 
leges. But the plea 
these gentlemen put 
forth was not a tena- 
ble one, because they 
might qualify them- 
selves for the exami- 
nation by cramming ; 
whereas the object the 
Society had in view 
was to impart aground- 
work of knowledge, 
and they might be as- 
sured that any time or 
money that might be 
devoted to residence 
there and attendance 
on the Law Society lec- | % 
tures would redound [ 
to their advantage. 








Charles Moss, who so 
ably fills the chair of 
the Committee on Le- 
gal Education,and who 
is familiar with the op- 
erating cause in the 
demise of the school. 
He says: “The real 
cause of the downfall 
of the first Law School 
was that it was too 
popular with the stu- 
dents. Among the 
provisions of the rules 
establishing the school 
was one for shortening, 
for periods of from six 
to eighteen months ac- 
cording to proficiency, 
the term of service of 
students who attended 











The object of the So- 
ciety could only be 
successfully carried 
out by the plan decided on. They had 
adopted this system before it was adopted in 
any other part of the Dominions of Great 
Britain, and I have received letters from 
eminent men in the old country with refer- 
ence to its working.” 

The school was opened for practical work 
in October, 1873. Students who attended, 
sometimes numbering as many as one hun- 
dred or one hundred and twenty, acknowl- 
edged the benefit derived from the teaching 
in the school. Notwithstanding this, the 
first law school came to an early end. Its 
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thelectures and passed 
theexaminations. This 
provision was a great 
inducement to students to attend the Law 
School, and tended to draw them away from 
the outside places to Toronto, and thus empty 
the offices of the country practitioners. It was 
against this that the outside Benchers fought ; 
and the provision for shortening time ulti- 
mately led to the proposition to abolish the 
school, which was carried.” The demise of 
this school was mourned over by many, both 
townsmen and gownsmen. A member of 
the bar in 1880 contributed to the “ Cana- 
dian Monthly” an article from which I will 
make some quotations. He wrote: “The 
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enlightened Province of Ontario in the study 
of the law is at a standstill. Look at the 
neighboring Republic, the decisions of whose 
courts are beginning to have weight in our 
own; whose schools — and none more than 
those of law —are sending forth men who 
guide the counsels of half a world, who are 
able to contend in diplomacy with the sages 
of Europe ; whose suggestions are no longer 
lightly considered in 
the social and political 
countries of Christen- 
dom. It is a common 
failing among English- 
men —a failing repro- 
duced in Canadians— 
to laugh at the Ameri- 
can Republic and her 
institutions while 
young. She has now 
reached her majority, 
though at an early age 
her efforts were no 
doubt feeble, and, like 
those of the school- 
boy, did not compare 
favorably with those 
of the graduate. But 
we need only turn our 
attention to the Law 
School of Columbia 
College in New York 
City, and the depart- 
ments of Law in the 
universities of Har- 
vard, Yale, and Michigan, to fird institutions 
worthy of our consideration and challenging 
our imitation, if we are only wise. 

“ The Albany School is such an institution 
as could be established by the Law Society of 
Ontario, which should have, to quote from the 
curriculum of that school, ‘a higher aim than 
simply teaching young men the law.’ It 
should use its best endeavors to teach those 
who are intending to enter the profession to 
be lawyers. This is an arduous and difficult 
task. It is giving it a power over its own 
resources, and enabling it to avail itself of 
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its own stores of knowledge. To quote again 
from the Albany Law School circular: ‘The 
students of medicine and surgery can resort 
to schools in which he can be thoroughly in- 
structed in all the principal branches of his 
profession; while the student-at-law enjoys 
few opportunities of more than he is entitled 
to obtain by reading in a lawyer’s office.’ ”’ 

The writer in the “Canadian Monthly” 
did no more than jus- 
tice to the American 
Law Schools. Cana- 
dian lawyers take as 
much pride in the 
American Law 
Schools as the Ameri- 
cans themselves. It is 
moreover a matter of 
pride with them that 
Marshall S. Bidwell — 
described by the writer 
in the “Green Bag” in 
the article on the Co- 
lumbia College Law 
School as “a lawyer 
of most extensive and 
varied legal training, 
educated by English 
methods, and possess- 
ing a constant and un- 
wearied interest in the 
promotion of educa- 
tion” — was a member 
of the Canadian Bar, 
and one of the trustees 
of the Columbia College Law School. The 
United States have not much if any advan- 
tage of the Canadians in the race for legal 
learning. The first Law School established 
in the New England States was that of Har- 
vard, 1817, — in point of time only five years 
before the organization of “ The Advocates’ 
Society” in York (Toronto), to which I 
have referred in a previous part of this 
paper. Yale does not claim to have had a 
Law School previous to 1824, when Mr. Sta- 
ples’s private school became in some way 
affiliated with the University. 
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The Litchfield school, which opened in 
1783, was not a Law School in the proper 
sense of the term, nor did the appointment 
of the Professor of Law in William and 
Mary College, in 1782, make that college a 
law school. The able writer of the article 
in the “ Green Bag” on the Harvard Law 
School, referring to the Harvard School and 
to the William and Mary College professor- 
ship, says: “ These 
early professorships | 
cannot be considered 
in any sense establish- 
ing law schools or sep- 
arate departments of 
universities. Besides, 
like the Law Schools 
at Litchfield, Connec- 
ticut, and Northamp- 
ton, Massachusetts, 
the early competitors 
of the Harvard Law 
School, they were soon 
abandoned ;”’ again, 
writing of the Litch- 
field school, he says: 
“It was what might be 
called a private school, 
for it was unincorpo- 
rated, had no power to 
confer degrees, and 
was managed by the 
instructors.” It may 
fairly be admitted that 
though Harvard may 
have been and really was the first to estab- | 
lish a law school in 1817, the system of pre- | 
paratory education for entrance to the school | 
was not so perfect at that time at Harvard | 








or anywhere else in the United States as in | 
Upper Canada. Indeed, at the present time 
the Canadian system of preparatory educa- | 
tion for the school seems to be in advance 
of that in the United States. 

I come now to the consideration of the 
present Law School,— its rise and progress. 
When the first Law School was abolished 
in 1878, there did not seem to be any pros- 
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| for a considerable time. 


pect of a revival of this educational adjunct 
of Osgoode Hall. Opinions were so di- 
vergent on the subject of the necessity of 
a law school, that it seemed hopeless to 
expect such a union of sentiment as would 
lead to its re-establishment. Darkness, how- 
ever, gave way to light, and in 1881 the 
school was re-established. 

The school of 1881 had in its first term 
four lecturers: they 
were Thomas Hodg- 
ins, now Master in 
Ordinary of the Su- 
preme Court of Judi- 
cature; T. D. Dela- 
mere; Joseph Mac- 
dougall, now Judge of 
7 the County Court of 
j the County of York; 
and J. S. Ewart. The 
lecturers for thesecond 
term were E. Douglas 
Armour, A. H. Marsh, 
T. D. Delamere, and 
W. A. Reeve. Messrs. 
Marsh and Delamere 
resigned, and were suc- 
ceeded by R. E. Kings- 
ford and P. H. Dray- 
ton. The distinguish- 
ing feature of this 
school, comparing it 
with the first school 
that was abolished in 
1877, was that it did 
not possess the attraction of shortening the 
time for the students, and was consequently 








| not so well attended as the first school. In 


1889 it was thought expedient to remodel 
the school, and to make the attendance com- 
pulsory. The subject of compulsory and 
voluntary attendance agitated the Benchers 
Finally, conflicting 
opinions were reconciled, and the school was 
established on the compulsory basis. In 
Easter Term, 1889, Convocation passed a 
rule “that the Law School be established 
upon the basis established by these rules.” 
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Convocation then goes on to enact “that 
the staff of the Law School shall consist of 
a principal who shall be a barrister of not less 
than ten years’ standing ; not less than two 
lecturers; two examiners.” 

There are many rules for the good gov- 
ernment of the school which it is not neces- 
sary to mention. I will however give the 
rules which direct the methods to be ob- 
served in the education of students. The 
151st Rule provides “that the duties of the 
lecturers shall be to deliver viva voce 
lectures, to superintend classes, prepare 
questions for classes, and under the super- 
intendence of the principal to perform such 
other duties as may be assigned to them by 
the principal.” 

Rule 153: ‘“‘ The course in the school shall 
be a three years’ course, and shall consist of 
lectures, discussions, and examinations.” 

Rule 156: “Subject to the special provi- 
sions hereinafter contained respecting stu- 
dents-at-law . .. now on the books, the attend- 
ance in the school shall be compulsory,” etc. 

Rule 158: “The school term, if duly at- 
tended by the student-at-law ... shall be 
allowed as part of the term of attendance 
in chambers or service under articles.” 

After the Law Society had passed these 
rules, they without delay proceeded to appoint 
the officers of the Law School, and to settle 
upon the curriculum for the school. The 
officers appointed were: Principal, W. A. 
Reeve, Q. C.; Lecturers, E. D. Armour, 
Q.C.; A. H. Marsh, LL.B., Q. C.; Ex- 
aminers, R. E. Kingsford, M.A., LL.B.; 
P. H. Drayton. 

After one year’s trial it was found that 
more lecturers were required, in order to 
perform even fairly the work called for by 
the rules; and in Easter Term, 1890, Con- 
vocation resolved that it was expedient to 
appoint two more lecturers in the Law 
School, and appointed Messrs. R. E. Kings- 


_ford and P. H. Drayton to that office, and 


subsequently appointed F. J. Joseph, A. W. 
Aytoun-Finlay, B.A., and M. G. Cameron 
as Examiners. The Law School rules an- 





swer all the requirements of the Law So- 
ciety establishing the school. The course 
during each term embraces lectures, recita- 
tions, discussions, and other oral methods 
of instruction, and the holding of Moot 
Courts under the supervision of the prin- 
cipal and lecturers. The primary exam- 
ination of the Law School for a student-at- 
law, as it at present exists, is as follows : — 


BOOKS AND SUBJECTS PRESCRIBED FOR 
THE EXAMINATIONS, 


To be passed by Students and Clerks in order to entitle them 
to admission to the Society. 


CLASSICS. 


XeEnopuon, Anabasis, III. { Vircit, AZneid, V 
1891 { 
“7” | Homer, Iliad, VI. Cassar, Bellum ’Gallicum, L, i. 
1892 { XENOPHON, - 7 re IIT. § Vircit, Aneid, I. 
\ Homer, Iliad, I | Casar, Bellum Gallicum, I., II. 

18 { XENOPHON, py IV. § Vircit, neid, I. 

93. Homer, Iliad, Cassar, Bellum Gallicum, III., IV. 
189, { XeEnopuHON, Anabasis, IV. { Vircit, Aneid, II. 

4 Homer, Iliad, VI. CaSAR, Bellum Gallicum, III., IV. 


XenopuHon, Anabasis, V. § Vircii, neid, II. 

1895 { Homer, Iliad, VI. { CAESAR, Bellum Gallicum, V., VI. 

Translation from English into Latin prose, involving 
a knowledge of Bradley’s Arnold’s, Exercises 
1-24 and 49-65 inclusive. 

Translation from English into Greek prose, involving 
a knowledge of the first fifteen exercises in Ab- 
bott’s Arnold’s Greek Prose Composition. 

Translation at sight, with aid of vocabularies, of easy 
passages from Latin and Greek authors. | 

A paper on Latin and Greek grammar. 

For practice in writing continuous Latin prose, 
candidates are recommended to study Simpson’s 

Latin Prose (Part I.). 


MATHEMATICS. 

Arithmetic. 

Algebra: Elementary rules; easy factoring ; high- 
est common measure ; lowest common multiple; 
square root; fractions; ratio; simple equations 
of one, two, and three unknown quantities ; in- 
dices; surds; easy quadratic equations of one 
and two unknown quantities. 

Euclid, Books L., II., III. 


ENGLISH. 

1. Composition. 
{ Scott, Ivanhoe. 
{ Macau.ay, Warren Hastings. 
§ Scott, Waverley. 
( RuskIN, Sesame and Lilies. 
1893. pote The Talisman. 

IRVING, The Sketch Book. 

ScoTT, Quentin Durward. 
1894 


1891. 


1892. 


BLACK, Goldsmith (English Men of Letters 
Series.) 
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( Scott, Kenilworth. 
1895. ~GOLDWIN SMITH, Cowper (English Men of 
d Letters Series) 

2. Grammar and Rhetoric. 

3. Poetical Literature. 

1891. LONGFELLOW: Hymn to the Night, A Psalm 
of Life, The Day is Done, Evangeline, Res- 
ignation, The Builders, The Ladder of St. 
Augustine, The Warden of the Cinque Ports, 
The Fiftieth Birthday of Agassiz, The Vil- 
lage Blacksmith, The Arsenal at Springfield, 
The Bridge, King Robert of Sicily, The 
Birds of Killingworth, The Bell of Atri, 
From my Armchair, Auf Wiedersehen. 

1892. TENNYSON: The May Queen, “ You ask me 
Why,” “ Of Old Sat Freedom,” “ Love 
Thou Thy Land,’’ Locksley Hall, Ulysses, 
St. Agnes, Sir Galahad, Enid, The Revenge, 
In the Children’s Hospital. 

1893. WorpDsworTH (Arnold’s Selections) : Reverie 
of Poor Susan, We are Seven, Tinturn Ab- 
bey, Lucy Gray, The Fountain, Michael, 
Heart-Leap Well, To the Daisy, To a High- 
land Girl, Stepping Westward, The Solitary 
Reaper, At the Grave of Burns, At the Resi- 
dence of Burns, To the Cuckoo, Fidelity, 
Peel Castle, French Revolution, Ode to 
Duty, Imitations of Immortality, The Hap- 
py Warrior, Resolution and Independence, 
Yarrow Visited, To a Skylark, A Poet’s 
Epitaph, and Sonnets 3, 6, 17, 19, 20, 23, 
24, 25, 26, 29. 

1894. ScotT: Lady of the Lake. 

1895. TENNYSON: Recollections of the Arabian 
Nights, The Poet, The Lady of Shalott, 
The Lotus-Eaters, Morte d’Arthur, The 
Day-Dream, The Brook, The Voyage, The 
Holy Grail. 


HISTORY AND GEOGRAPHY. 


Great Britain and her colonies from the revolution 


of 1688 to the peace of 1815, and the Geography | 


relating thereto. 

Outlines of Roman history to the death of Augustus, 
and Geography relating thereto. 

Outlines of Greek history to the battle of Chaeronea, 
and the Geography relating thereto 


OPTIONAL SUBJECTS INSTEAD OF GREEK. 


(2) French and German. 
Or (4) French, and either Physics or Chemistry. 
Or (c) German, and either Physics or Chemistry, as 
follows : -- 


PHYSICS. 


An Experimental course in (2) Dynamics, (4) Heat, 
(c) Electricity, including an acquaintance with 











the Metric System of Units. The courses are 
defined as follows: 


Dynamics: Definitions of velocity, acceleration, 
mass, momentum, force, moment, couple, en- 
ergy, work, centre of inertia; statement of New- 
ton’s laws of motion; composition and resolution 
of forces; conditions for equilibrium of forces 
in one plane. 

Definitions of a fluid, fluid pressure at a point, 
transmission of fluid pressure, resultant fluid 
pressure, specific gravity, Boyle’s law, the ba- 
rometer, air-pump, water-pump, siphon. 

Heat: Effects of heat; temperature; diffusion of 
heat ; specific heat; latent heat ; law of Charles. 

Electricity: Voltaic cells; chemical action in the 
cell; magnetic effect of the current ; chemical 
effect of the current ; galvanometer ; voltameter; 
Ohm’s law ; heating effect of the current ; elec- 
tric light ; currentinduction ; dynamo and motor ; 
electric bell; telegraph ; telephone. 


CHEMISTRY. 


Definition of the object of the science, relations of 
the physical sciences to Biology, and of Chemis- 
try to Physics. Chemical change, elementary 
composition of matter. Laws of combination of 
the elements, atomic theory, molecules, Avaga- 
dro’s law. The determination of atomic weight, 
specific heat, atomic heat, nomenclature, classi- 
fication. The preparation, characteristic proper- 
ties, and principal compounds of the following 
elements : Hydrogen, Chlorine, Bromine, Iodine, 
Oxygen, Sulphur, Nitrogen, Phosphorus, Carbon, 
Silicon. 


FRENCH. 

Grammar. 

Composition: (a) Translation into French of short 
English sentences as a test of the candidates’ 
knowledge of grammatical forms and structure, 
and the formation in French of sentences of sim- 
ilar character ; and (4) translation of easy pas- 
sages from English into French. 

Translation of unspecified passages from easy 
French authors. 

An examination on the following texts : 


1891. fi oamesans, Le Chien du Capitaine. 


DAuDET, La Belle Nivernaise 


{ SARDOU, La Perle moire (the romance). 
1892. 
DE MAISTRE, Voyage autour de ma chambre. 
18 3 DE PEYREBRUNE, Les Fréres Colombe. 

93° Feumet, La Fée (the comedy). 
1894 { ENAULT, Le Chien du Capitaine. 


( DAuDET, La Belle Nivernaise. 
18 ae La Perle moire (the romance). 
°95" 1 De MAIsTRE, Voyage autour de ma chambre. 








YUM 








XUM 


The Law School of Osgoode Hall. 277 





GERMAN. 

Grammar. 

Composition: (@) Translation into German of short 
English sentences as a test of the candidate’s 
knowledge of grammatical forms and structure, 
and the formation in German of sentences of 
similar character; and (6) translation of easy 
passages from English into German. 

Translation of unspecified passages from easy Ger- 
man authors. 

An examination on the following texts : — 

RIEHL, Culturgeschichtliche Novellen; Der 
stumme Ratsherr; Der Dachs auf Licht- 
mess; Der Leibmedicus. 

SCHILLER, Der Taucher. 

{ HauF, Das kalte Herz; Khalif Storch. 

( ScHILLER, Die Biirgschaft. 

[ RIEHL, Culturgeschichtliche Novellen: Der 

1893. 4 stumme Ratsherr: Der Dachs auf Licht- 

) mess; Der Leibmedicus. 

| SCHILLER, Der Taucher. 

1894. { HaurF, Das kalte Herz; Khalif Storch. 

SCHILLER, Die Biirgschaft. 

RIEHL, Culturgeschichtliche Novellen : Der 

} stumme Ratsherr; Der Dachs auf Licht- 
mess ; Der Leibmedicus. 

{| SCHILLER, Der Taucher. 


1891. 


1892. 


1895. 


The subjects and text-books for lectures and ex- 
aminations in law are those set forth in the following 


CURRICULUM. 
FIRST YEAR. 


Contracts. Smith on Contracts, Anson on Contracts. 

Real Property. Williams on Real Property, Leith’s 
edition. 

Common Law. Broom’s Common Law. 
Student’s Blackstone, Books I. and III. 

Equity. Snell’s Principles of Equity. 

Statute Law. Such acts and parts of acts relating 
to each of the above subjects as shall be pre- 
scribed by the principal. 


Kerr’s 


SECOND YEAR. 


Criminal Law. Kerr’s Student’s Blackstone, Book 
IV. Harris’s Principles of Law. 

Real Property. Kerr’s Student’s Blackstone, Book 
II. Leith and Smith’s Blackstone. Dean’s 
Principles of Conveyancing. 

Personal Property. Williams’ Personal Property. 

Contracts and Torts. Leake on Contracts, Bigelow 
on Torts — English Edition. 

Equity. H. A. Smith's Principles of Equity. 

Evidence. Powell on Evidence. 

Canadian Constitutional History and Law. Bour- 
mot’s Manual of the Constitutional History of 
Canada. O’Sullivan’s Government in Canada, 





Practice and Procedure. Statutes, Rules, and Orders 
relating to the jurisdiction, pleading, practice, 
and procedure of the Courts. 

Such acts and parts of acts relating to the above 
subjects as shall -be prescribed by the principal. 
THIRD YEAR. 

Contracts. Leake on Contracts. 

Real Property. Dart on Vendors and Purchasers. 
Hawkins on Wills. Armour on Titles. 

Criminal Law. Harris’s Principles of Criminal Law. 
Criminal Statutes of Canada, 

Equity. Lewin on Trusts. 

Torts. Pollock on Torts. Smith on Negligence, 
2d ed. 

Evidence. Best on Evidence. 

Commercial Law. Benjamin on Sales. Smith’s Mer- 
cantile Law. Chalmers on Bills. 

Private International Law. Westlake’s Private In- 
ternational Law, 

Construction and Operation of Statutes. Hardcas- 
tle’s Construction and Effect of Statutory Law. 

Canadian Constitutional Law. British North Ameri- 
can Act and cases thereunder. 

Practice and Procedure. Statutes, Rules, and Orders 
relating to the jurisdiction, pleading, practice, and 
procedure of the Courts. 

Statute Law. Such Acts and parts of Acts relating 
to each of the above subjects as shall be pre- 
scribed by the Principal. 


The curriculum and rules of the Law 
School show with what faithfulness the 
Benchers of the Law Society and officers 
of the Law School are performing their 
trust. Acting under the authority of Con- 
vocation, Charles Moss, Q.C., chairman of 
the Legal Education Committee of the Law 
Society ; Edward Martin, Q. C., chairman 
of the Special Committee, on whose report 
the Law School was established; and Mr. 
Reeve, Q. C., Principal of the Law School, 
in the vacation of 1889, visited Harvard, 
Boston, Yale, and Columbia College Law 
Schools. They were much impressed with 
the opportunity afforded by those schools 
for a complete education in the law. Be- 
sides being received by professors and edu- 
cationists in the most friendly manner, they 
had imparted to them much _ information 
which will be very useful in the develop- 
ment of the Law School of Osgoode Hall, — 
a school which it is hoped is now founded on 
a solid and enduring basis. 
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SIR RICHARD WEBSTER. 


THE ENGLISH BENCH AND BAR OF TO-DAY. 


II. 


THE ATTORNEY-GENERAL. 


ICHARD EVERARD WEBSTER, 
Queen’s Counsel, Knight, Member of 
Parliament for the Isle of Wight, and At- 
torney-General of England, was born in 1842 ; 
and was educated at the Charterhouse, Lon- 
don, and afterward at King’s College, London, 
and Trinity College, Cambridge, whence he 
carried away a Bachelor of Arts degree, third- 
class honors in classics, a fair knowledge of 
mathematics (he was thirty-fifth wrangler), 
the reputation of being the best long-dis- 
tance foot-racer in the University,and the 
good-will of everybody who had come in 
contact with him. 
His father, the late Thomas Webster, O.C., 
had been one of the most eminent patent- 
barristers of his day: the Patent Law 





Amendment Act of 1852 was practically 
his workmanship; his treatise on the Law 
of Patents is still to be found in every good 
legal library in England, and his “ Reports ” 
of cases are well known on both sides of the 
Atlantic. 

With such antecedents, Richard Webster 
naturally joined the legal profession. He 
was admitted to the Honorable Society of 
Lincoln’s Inn in 1865, and was duly called 
to the bar in 1868. His professional success 
was rapid and almost unprecedented. If the 
gossip of the Temple can be relied upon, he 
made three hundred guineas in the first, and 
one thousand guineas in the second, year af- 
ter his call to the bar. Various explanations 
of his good fortune are forthcoming to sat- 
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isfy that portion of the public which hungers 
for and requires the appearance of some deus 
ex machina in every legal biography. Ac- 
cording to one set of story-tellers, Webster 
was apprenticed to a firm of solicitors who, 
turning his athletic powers to account, used 
him as a confidential messenger to other 
firms of attorneys, and thus gave him an op- 
portunity, of which he promptly and pro- 
perly availed himself, of forming a wide 
legal connection both within and without 
the city of London; others report that the 
absence of his leader in a heavy railway 
case and the remarkable ability and perti- 
nacity which he displayed under this trying 
circumstance gave the necessary impetus to 
the future Attorney-General’s career. Both 
anecdotes, and especially the latter, which 
bears a curious resemblance to a story told 
of John Scott, afterward Lord Eldon, should 
be received with becoming hesitation. 

Sir Richard Webster’s success is readily 
explained by his father’s reputation and his 
own gifts and graces. Circumstances must 
of course have furnished the occasion; but 
these were undoubtedly the causes of his 
early and rapid victory over the difficulties 
of the most arduous profession into which 
any man can enter, Learned, persevering, 
steadfastly faithful in his day of small things, 
and pertinacious in court beyond all his 
rivals, he drew around him, not merely the 
patent agents who remembered his father, 
but a constantly increasing circle of first- 
class solicitors, who had heavy work to dis- 
pose of, and were thankful to find so honest 
and competent a workman. Richard Web- 
ster was soon known for his own sake, among 
those in whose favor is life to a junior bar- 
rister, as a safe and acceptable advocate ; 
and a tide of practice — patent, common law, 
privy council, and House of Lords — flowed 
in upon him, bearing guineas and reputation 
with it. 

In 1878, ten years after his call to the 
bar, he assumed the silk robe of the Queen’s 
Counsel; and in 1885, when the Marquis 
of Salisbury became for the first time Prime 
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Minister of England, Webster was raised 
to knighthood and the Attorney-General- 
ship. The appointment to this high office, 
with its wide patronage and its adminis- 
trative and judicial functions, of a young 
man only forty-three years of age, who had 
no intimate practical acquaintance with the 
criminal law, and who had appeared in no 
cause célébre except the Belt libel action, 
brought down upon the head of the responsi- 
ble minister a perfect storm of public and, it 
must be admitted, professional criticism. But 
Sir Richard Webster adapted himself to his 
new duties easily and at once. He conducted 
the prosecution of Mr. Stead for his well- 
meant but foolish abduction of Eliza Arm- 
strong, with a fairness and an ability which 
surprised the Old Bailey Bar. He has kept 
the Law Officer’s decisions in patent appeals 
up to the high level which they attained 
under Roundell Palmer, Cairns, and Her- 
schell ; and although far inferior in parlia- 
mentary ability to the Solicitor-General, Sir 
Edward Clarke, he has done henchman’s 
service to the Government in several critical 
debates. During one of the famous Irish 
nights, Sir Richard Webster compelled Mr. 
Gladstone (among whose great gifts patient 
tolerance of criticism is not included) to 
hear him in silence; and there were pas- 
sages of exceptional power in his reply to 
Sir William Harcourt’s onslaught upon his 
conduct before the Parnell Commission. 
No account of the Attorney-General’s pub- 
lic life would be complete without a somewhat 
detailed criticism of his appearance before 
that august tribunal. That he was strictly 
entitled to accept a brief for the “Times” 
cannot for one moment be disputed. The 
Attorney-General of England holds office 
only during the lifetime of the Ministry which 
appoints him, and the salary at present at- 
tached to his position, although eminently 
substantial, is not large enough to induce 
any of the leaders of the bar to abandon 
private practice, even although a goodly 
measure of influence and honor and a re- 
versionary interest in the Lord-Chancellor- 
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ship be thrown into the balance. Besides, 
it has been the invariable and unquestioned 
custom of the Law Officers of the Crown 
for generations past to retain and, if possi- 
ble, increase their clientela. Even party 
rancor is unable to deny that in defending 
the house of Walter before Sir James Han- 
nen and his colleagues, Sir Richard Webster 
conformed to the most literal interpretation 
of the rules of professional etiquette. But 
there are two observations which have been 
made, and which in our opinion may be 
made without unfairness, upon the conduct 
of the Attorney-General in regard to the 
Parnell Commission. It may well be doubted 
how far it was prudent of the first Law Of- 
ficer of the Crown to identify himself, and 
in the imagination of the public, not only 
himself but the Unionist Government and 
the Unionist cause, with a deliberate and 
most damaging attack upon the fame of his 
political adversaries. It may also be re- 
gretted that Sir Richard Webster did not 
entirely abandon private practice during the 
progress of the trial. That he must have 
greatly reduced the list of causes in which 
he was engaged is extremely probable, and 
that he honestly mastered his brief no one 
who knows his history and character will 
question for an instant. But those who 
honor and cherish his professional reputa- 
tion most highly will never believe that, 
with an entire abstraction from other work, 
the Attorney-General could not have opened 
the case with at least as much ability as 
Sir Henry James displayed in closing it. 
The course which we venture to think Sir 
Richard Webster might with advantage 
have adopted, was not altogether without a 
parallel. 

In 1856 William Palmer, nominally a sur- 
geon, but in reality a racing and betting 
blackleg, at Rugeley,’ in Staffordshire, was 


1 The feeling against the prisoner in his own county 
was so strong that an act was passed (19 Vict. c. 16) 
in order to enable the trial to be removed to London. 
It is said that a deputation from Rugeley waited on 
Lord Palmerston, and urged that the name of the 





brought to trial at the Central Criminal 
Court for having poisoned his friend and 
patient, John Parsons Cook, with strychnia. 
That deadly alkaloid, although probably the 
instrument with which Wainewright had 
compassed the death of Miss Abercrombie, 
was then practically unknown in England ; 
and the medical profession was sharply di- 
vided both as to the symptoms which accom- 
pany and the appearances which follow its 
administration. Sir Alexander Cockburn 
was Attorney-General, and was therefore 
responsible for the prosecution. He is al- 
leged to have returned all his briefs when 
the Palmer case came into his hands, and to 
have spent the greater part of his time in 
studying the chemistry of strychnia in the 
laboratory of Dr. Swaine Taylor, whose trea- 
tise on Medical Jurisprudence is a standard 
work in all countries. The result amply jus- 
tified the course which Cockburn is under- 
stood to have taken. The prisoner was 
defended by Mr. Sergeant Shee, perhaps 
the foremost criminal lawyer of his day, and 
Mr. Grove, Q. C., an eminent man of science, 
now a Privy Councillor, aided by an army 
of medical advocates of the approved type. 
A determined and most ingenious effort was 
made to show that the tetanus produced by 
strychnia, traumatic tetanus, idiopathic or 
constitutional tetanus, epilepsy, and “ general 
convulsions” could not be distinguished with 
sufficient clearness to warrant the jury in 
finding a verdict against the prisoner at the 
bar ; but the Attorney-General’s victory was 
complete. His opening speech “ will live 
forever,” at least in legal literature ; he com- 
pletely destroyed in cross-examination the 
expert evidence for the defence, and his re- 
ply secured the conviction of the prisoner. 
When the jury returned their verdict of guilty, 
the convict threw over the dock-rail to his 
solicitor a scrap of paper on which he had 
written, in the language of the turf, “ The 


village to which the poisoner’s career had given such 
an unpleasant notoriety, should be changed, when the 
Minister suggested the substitution of his own name, 
Palmerston. 








YIM 








XUM 


The English Bench 





and Bar of To-day. | 281 





riding has done it.” One cannot but feel 
that Sir Richard Webster might, with ad- 
vantage, have borrowed a hint from the 
example of Sir Alexander Cockburn. Our 
readers must not, however, suppose that the 
Attorney-General’s appearance before the 
Parnell Commission was, in any sense of 
the term, a failure. His cross-examination 
of Mr. Parnell, extending over a period of 
three or four days, was well worthy of the 
traditions of his office, and in nearly every 
essential point has received the zmprimatur 
of the judges. Those portions of it which 
relate to Mr. Parnell’s alleged opinion that 
crime in Ireland was the work of “secret 
societies,” and to the purchase of the “ Irish- 
man,” deserve not only to be studied by 
novices in the art of cross-examining, but 
to find a place in the State trials beside the 
masterpieces of Erskine. Moreover, the 
following passages in Sir Henry James’s 
reply throw some light upon the disjointed 
character of the Attorney-General’s opening 
address : “ To tell you all the difficulty that 
the Attorney-General had to encounter when 
opening this case, is impossible. If one re- 
fers or recurs to the experience of any coun- 
sel who has had to make a statement of a 
case he is about to prove, whether it be one 
of magnitude or one of slight dimensions, 
every one will know that it is impossible for 
counsel to vouch the certainty of proving all 
that he is instructed to lay before the tribu- 
nal that is to hear the case; and we have, 
all of us, felt, time after time, however care- 
ful we have been to speak with that modera- 
tion which is one of the attributes of success 
in advocacy, how impossible it is to fulfil 
each obligation that counsel undertakes to 
the tribunal he addresses. If that be the 
difficulty in an ordinary case, perhaps you 
may have gathered enough in this case to 
know how that difficulty became multiplied 
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and exaggerated. ... From first to last there 
have been obstacles placed in the way of this 
case being brought before you completely 
and directly which probably no one can un- 
derstand.” The learned gentleman then pro- 
ceeded to point out at least two deliberate 
attempts, disclosed by the evidence, to mis- 
lead the representatives of the “Times,” 
and argued that such conduct on the part 
of witnesses vastly increased Sir Richard 
Webster’s difficulty in discriminating be- 
tween what was worthy and what unworthy 
to be laid before the Commissioners. The 
magnificent ovation which he received at 
the annual meeting of the Bar Committee, 
from counsel of all shades of political opin- 
ion gave unmistakable expression to the con- 
viction of his professional brethren that the 
Attorney-General had done nothing deroga- 
tory to the traditions of his office, as advo- 
cate for the “ Times.” Perhaps the highest 
tribute to their importance of this vote of 
confidence may be found in the fact that the 
“‘ Daily News,” which had pursued Sir Rich- 
ard Webster with unrelenting hostility and 
had declared that his reputation was blasted, 
omitted to report it. 

The Attorney-General is not only one of 
the most successful, he is also one of the 
most hard-working, men at the bar. Before 
other counsel are abroad, he may be found 
in his chambers in the Temple preparing for 
the contests of the day. He has a private 
room in the House of Commons, where he 
masters briefs in the intervals between par- 
liamentary divisions, sustained by no stronger 
stimulant than tea. He finds time, neverthe- 
less, to attend to the interest of his constitu- 
ents, to preside at the annual meetings of 
athletic or charitable societies, and to in- 
dulge his fine musical tastes. In private as 
in professional life, he is a very perfect, gen- 
tle knight, sans peur et sans reproche. — Lex. 
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A STUDY IN ANCIENT LAW. 


By Gustave RAVENE. 


I. 


LEARNED institutional writer, in 
speaking of the origin and develop- 
ment of Positive Law, states that, — 


“ Positive Law, as one side of the general culture 
of a nation, is developed both in it and with it, in 
conformity with intellectual and moral conditions, 
and with the co-operation of that people’s special 
external relations, and is also dependent upon the 
nature, the geographical position and character of 
the country it inhabits. The source from which 
Law springs is the inteflectual individuality of the 
people, or the popular consciousness ; hence its 
national character.” 


Following the above definition, we have to 
consider the history of the nation, its exist- 
ence in space and time, its general culture 
and intellectual development, if we wish to 
study the history of its laws. 

The study of the law in its origin, early his- 
tory, and development is that part of Psychol 
ogy known as Anthropology ; and here again 
it is classed in the subdivision Sociology. 

Anthropology studies the history of civil- 
ization. Considering at first the physical 
structure of man, then the conditions of his 
physical and intellectual development, an- 
thropology investigates the early social or- 
ganization, and traces step by step the 
evolution of institutions. 

To study the development of law, other 
materials are needed besides historical data 
concerning judicial decisions and legislative 
enactments. We have to study the early 
condition of mankind, the races of man, their 
distribution and history, especially that of 
the Aryan race; then investigate the laws 
of the Ancients, as revealed to us by tradi- 
tion, record, and contemporaneous literature ; 
collect the known laws of primitive races, 
examining their history by the light of an- 
thropological research ; then trace out the 





relations of those early and primitive in- 
stitutions to the intellectual development of 
the nation ; and finally, arrange the laws in 
accordance with the then prevalent modes 
of thought. 

The days when history was biographical 
and chronological narrative, and historians 
stated the facts of social growth in the form 
of chronological sequence, belong to the past. 
To-day the writers on history, and especially 
the philosophers whose attention is directed 
to the study of social phenomena, have to 
devote deep and persevering research, not 
only to the accumulation of data, the arrange- 
ment of historical facts, but principally to 
the discovery and exposition of the funda- 
mental underlying laws and prevailing con- 
ditions to which the political existence and 
development of mankind is due. 

Society is an organism; and its functions, 
however complex, are under the dominion of 
an unchanging law of development. Society, 
like man and all animal creation, passes 
through the successive stages of life, — birth, 
maturity, and death; and its phenomena, 
like those of animal existence, are the results 
of the conditions under which the social life 
exists, and its law of evolution. 

Man has attained to his present physical, 
intellectual, and moral standing, after passing 
through successive phases of evolution. So 
has society. The results of anthropological 
studies point to the passing of periods in 
which society was successively a savage, then 
a barbarian, and finally a civilized organiza- 
tion. Through many thousands of years 


man has struggled to reach a higher level of 
existence, through ages he has adapted his 
social structure to his altered forms of life ; 
and when he reached the plane of civilization 
his social organization was the product of 
the accumulated experience of the 
moulded in the furnace of necessity. 
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The institutions of modern societies have 
preserved many of their ancient characteris- 
tics. As the wants of man increased or 
changed, the laws of the community were 
enlarged or modified to meet the require- 
ments of a novel status. And from age to 
age, from the birth of society to its maturity, 
its laws have been evolved through many 
stages of evolution, from the fundamental 
rules of conduct to their present complexity, 
retaining in their structure the debris of 
ancient institutions. 

Historical Jurisprudence studies the his- 
tory of laws in a certaincommunity. L£¢hno- 
logical Jurisprudence studies the development 
of institutions throughout the entire evolu- 
tion of civilization. While Historical Juris- 
prudence contemplates the sequence of laws, 
and but incidentally considers the social re- 
quirements to which they owe their exist- 
ence, Ethnological Jurisprudence collects 
the institutions of all races of men, investi- 
gates their history, takes account of the 
physical, intellectual, and moral condition 
of the race or nation, and its existence 
in space and time, and finally arranges the 
history of the laws so studied, not only 
in the order of time, but also according to 
the modes of thought which gave birth to 
them. 

The English law is remarkable for its 
originality of development, the comparative 
freedom from foreign influences. The mass 
of custom crystallized into what is generally 
called the Common Law is mainly Teutonic, 
derived from the Anglo-Saxon customary 
laws, with, perhaps, a survival of archaic 
Celtic institutions; and only in its later 
stages of growth does the Common Law 
show the influence of the Roman Law. 

To what extent, in quantity and in quality, 
the Common Law is indebted to purely Teu- 
tonic institutions on the one hand, and the 
Roman Law on the other, is a question still 
awaiting an answer. The history of the 
Common Law has yet to be written, and the 
words of Sir Henry Spelman are as true to- 
day as they were in his time :— 





“I wish some worthy lawyer would read the law 
diligently, and show the several heads from which 
these laws of ours are taken. ‘They beyond the 
seas are not only diligent, but very curious in this 
kind ; but we are all for profit and Lucrando pane, 
taking what we find at market without enquiring 
whence it comes.” 


The Common Law is said to be founded 
on “legal principles, illustrated by decided 
cases.” 

These cases refer us to earlier authorities, 
the Year Books and the early treatises ; and 
when we have reached this stage, we look 
upon a chaos of authoritative statement, the 
reason for which has to be searched for 
among primitive customs, the influence of 
State and Church, the adoption of legal rules 
from foreign sources, and, in general, the 
intellectual, social, and moral condition of 
the age. 

On reaching what may be termed the 
authoritative period in the history of the 
Law of England, as marked by the treatises 
of Granvil and Bracton, the works known as 
Fleta and Britton, and the Year Books, 
our researches into the history of the Com- 
mon Law branch out in two directions. In 
the one we have to follow out the influence 
of the Roman Law, its history and its 
sources ; in the other the customary laws of 
the Teutonic races, the early English institu- 
tions, and their development or survival in 
our present laws. 

At this stage the comparative study of 
the Common Law becomes the subject of 
researches in the field of Ethnological 
Jurisprudence. 

To illustrate the method pursued in the 
study of Ethnological Jurisprudence, the 
following portions of an examination of a 
celebrated German collection of customary 
laws are given: — 


THE SACHSENSPIEGEL. 


In the collection of “Essays in Anglo- 
Saxon Law,” Adams says : — 


“ Among all the German races none have clung 
with sturdier independence or more tenacious con- 
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servatism to their ancient customs, than the great 
Saxon confederation, which stamped its character 
so often and so deeply upon the history of North- 
ern Europe. Of all productions of the German 
mind within the domain of law, the Sachsenspiegel 
was the purest and the greatest.” 


The period which gave birth to the Sachs- 
enspiegel, the greatest German legal com- 
pilation, is a memorable one in the world’s 
history. All over Europe an intense intel- 
lectual movement was felt. The tide of free 
thought had risen ; the waves of intellectual 
liberty were dashing against the institutions 
of the Church of Rome, and slowly but 
surely they were sweeping away the fetters 
imposed by tyranny and superstition. 

The Sachsenspiegel is the child of the 
thirteenth century,— acentury which saw the 
dying of the age of faith and the beginning 
of the age of reason. It was the century 
which witnessed the struggle between the 
worldly and spiritual powers ; it was the age 
which beheld the bulwarks of law, order, and 
liberty emerge from the chaos of lawlessness, 
strife, and slavery; and when expiring the 
thirteenth century sank back into the grave 
of time, the first rays of the sun of reason 
had burst through the clouds of ignorance 
and superstition, shedding light upon the 
gloomy pathway of humanity. 

The Sachsenspicgel was written by Eicke 
von Repgow, a Saxon knight and judge 
(Schéffe), the period being between A. D. 1198 
and A. D. 1235, probably about A.D. 1230. 
Of the author little is known beyond the 
name, only that he was a knight, a judge, 
and that he first wrote the Sachseuspiegel in 
Latin, but at the request of Count Hoyer 
von Falkenstein translated the book into the 
German language. 

The Sachsenspiegel was only a private com- 
pilation ; but it soon obtained popular and 
judicial recognition. It is even alleged that 
Frederick II. gave his imperial sanction to 
the Saxon code. Many editions appeared, 
and so numerous were the manuscript copies 
that a medieval author states that five 
thousand of them were extant in his day. 
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The Mirror was also recognized as a source 
of law in many countries outside of Germany. 
One edition was in verse, — a not unusual fea- 
ture in ancient law treatises: the Brehon 
law books, the various Hindu works, were in 
verse ; and Czsar informs us of the same fact 
having come to his notice in Gaul. 

In the “ Przfatio rhythmica” the author 
accounts for the title of the book in the 
following words : — 


“. . ,. mirror of the Saxons 
This book is to be called, 
Since Saxon law herein is made known 
As in a mirror the women 
Their faces do see.” 


The name “ mirror” is a very common one 
in the literature of the Middle Ages. Thus 
we meet with the “ Schwabenspiegel,” Ten- 
gler’s “Laienspiegel,’ Sebastian Brandt’s 
“ Klagspiegel,” and Andrew Horne’s “ Mir- 
rour of Justice.” 

In the great conflict between the empire 
and the papacy, the Sachsenspiege/ takes a 
decided stand. The Sfiegler says : — 


“Two swords gave God to protect Christendom : 
to the Pope the spiritual, to the Emperor the 
worldly.” 


By these words the Sachsenspiegel defines 
the positions of Pope and Emperor. The 
Spiegler also denies to the Church the right, 
by the introduction of the Canon Law, to 
supersede the law of the land. The Glos- 
sator in annotating this passage must have 
lost his temper, for he indulges in the words: 


“The Pope shall strengthen the Emperor and 
his laws with all his might. No man is to say: 
I am a priest ; what do I care for the Emperor’s 
laws? Fool, all canones may be interpreted by 
leges.” 


Of course such passages were sure to 
draw forth ecclesiastical fulminations, and 
in the year 1374 Pope Gregory XI. issued 
a bull against fourteen articles of the Sachs- 
enspiegel. From the directions of the bull 
to the bishops of various cities we may form 
a conception of the wide-spread influence of 
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the Sachsenspiegel. The Pope himself admits 
the great influence of the work in the words : 


“, .. scripta in Saxonica et nonnulles alliis par- 
tibus apud tam nobiles quam plebeios reperiuntur 
que iudices et incole a longis retro temporibus 
observarunt.” 


The thunders of the Vatican did not pre- 
vent the Sachsenspiegel from retaining and 
even extending the authority it had once ac- 
quired. Its spread and authority had always 
been a source of annoyance to the clergy, 
they had always looked upon the Sachsen- 
spiegel with disfavor; but neither secret nor 
open hostilities on their part succeeded in 
impairing its hold on the people. 

The rottenness of the clergy, the utter de- 
moralization of the churchmen, and their 
tyrannical rule had stirred popular discontent. 
Attacks directed against the Church were 
openly made, and the songs of the “ Minne- 
singer,” and the expressions in the law books 
give a faithful picture of the then prevailing 
state of affairs. To say “ as bad as a priest,” 
or “I would rather be a monk,” became so fre- 
quent that these words passed into common 
parlance. 

Walther von der Vogelweide sings : — 


“© Father in heaven, how long wilt thou sleep? 
The lord of thy treasury is only a thief. 
Thy shepherd ’s a wolf who devoureth the sheep; 
Thy judge is of robbers and murderers chief.” 


In the Sachsenspiegel we find regulations 
concerning the status of children of priests, 
and in several other law books, enactments 
which clearly show the contempt in which 
priests were held. 

Similarly the many regulations on promises 
and debts, as also the sanguinary criminal 
code, throw a strong side on the moral con- 
dition of the age. 

The Sachsenspiegel enjoins on every one 
the sacred duty of keeping promises. So 
strictly was this rule enforced, that when a 
debtor could not pay his debts, his body was 
to answer. Of the same law we are informed 
by Tacitus and the Leges Barbarorum. 





But further on the Sachsenspiegel gives 
minute rules of conduct for the case that the 
promisor promises while under duress. An 
exactly similar provision is found in the old 
English law: — 


“ At the first we teach that it is most needful 
that every one warily keep his oath and his ‘ wed.’ 
If any one be constrained to either of this wrong- 
fully, either by treason against his lord or to any 
unlawful aid, then it is juster to belie than to 
fulfil.” 


The Sachsenspiegel has a very complete 
and strict criminal code. 

Murder, robbery, stealing church property, 
arson, and graveyard desecration were pun- 
ishable by breaking on the “ Rad.” 

Highway robbery and theft subjected the 
offender to punishment by hanging. 

Rape was punished by decapitation, the 
house in which rape was committed was to 
be torn down, and all living beings in it 
were to be destroyed. In the city of Niirn- 
berg burying alive, in other cities impaling, 
were the punishments. 

Burning at the stake was a punishment re- 
served for heretics, magicians, and poisoners. 


II. 


In the first stages of the existence of the 
human race, man lived in hordes, differing 
but little from the communities formed by 
the gregarious animals, In these hordes the 
social institutions of marriage and family, 
as we understand them, had no existence. 
The members of the horde were blood- 
relations, and the union of the sexes was 
“communal ;”’ that is, the sexual intercourse 
was to a great extent promiscuous, regulated 
merely by mutual desire and the right of the 
stronger. Yet an “absolute” promiscuity, 
as assumed by Morgan, McLennan, and 
Bachofen, probably never existed. There 
must have been other social forces beside 
the mere right of the stronger. A society 
so organized could not possibly exist; it 
“ would have broken up in a week, while in 
fact savage societies last for ages.” Ob- 
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servations of savage communities and of the 
social life of the superior animals lead to 
the conclusion that promiscuity was checked 
by various conditions, especially the strong 
feeling of jealousy on the part of the male ; 
and it is extremely improbable that man in 
his first attempt at an organization of so- 
ciety should have fallen below the level of 
sexual intercourse existing in the lower ani- 
mal world. 

At the present time we know of no race 
so low in the scale of culture as to occupy 
the level of the most “ Primitive Man,” the 
“Urmensch” of the German Anthropolo- 
gist. Among the lowest types of man, now 
found, there exists an unwritten social code, 
a system of rules governing the union of the 
sexes. No existing type of man, however 
primitive, lives under the system of “ pro- 
miscuous ” marriage ; and the statements of 
Herodotus, Dio Cassius, Strabo, Plinius, and 
Xenophon, that in their days “absolute” 
promiscuous sexual intercourse prevailed 
among various nations, have to be taken 
cum grano salts. 

It appears, however, from various customs, 
that among several white races a system of 
communal marriage formerly obtained. The 
annual prostitution of Babylonian women in 
the temple of the goddess Mylitta, a similar 
custom among the girls of Cyprus, and allied 
usages existing in the Balearic Islands, in 
ancient Carthage and Greece and modern 
India, are instances. 

The maternal instinct which secures the 
protection of the offspring, eventually led to 
that type of the family called the “ Matri- 
archate,” in which descent was traced through 
the mother. No political supremacy of the 
woman is to be implied from this organiza- 
tion. Considering the position of woman 
among savages, it is extremely unlikely that 
she ever asserted any powers over her lord 
and master. Whatever may have been the 
political position of woman, the custom of 
feminine filiation is an established fact. It 
is to-day a custom prevailing among various 





it was the family organization of the Lycians. 


According to a passage from Varro, quoted 
by Saint Augustine, it was the custom in 
ancient Athens for children to take their 
name from their mother. Recent researches 
by Dargun show that the “ Matriarchate” 
was the basis of the Aryan family. 

The constant warfare between the differ- 
ent hordes or tribes must have led to the 
capture of women from the neighboring 
tribes. The necessities of life, the difficulty 
of support also gave rise to a practice very 
common among savages, —of killing infants, 
especially girls; and the consequent scarcity 
of women contributed in a great measure to 
the custom of wife-capture, or “ exogamy.” 
On this practice the institution of “ marry- 
ing out of the tribe” is mainly founded. Exo- 
gamy is very common at the present day, 
being found in many parts of the globe ; and 
the quaint customs still observed among civi- 
lized races lead to the conclusion that at some 
period in their history they practised wife- 
capture. 

The laws of Ménu mention wife-capture. 
The familiar legend of the rape of the Sa- 
bines is an example ; and the Germans stole 
women. Olaus Magnus informs us that 
they waged war for the capture of women; 
“propter raptas virgines,” etc. 

In the course of time the forcible capture 
became a feigned rape, and in place of the 
wars which generally ensued to avenge the 
insult, compensation in property or wife- 
buying became the rule. Such is the com- 
mon practice among the majority of savage 
and barbarous tribes, and its survival is 
seen, together with customs originating in 
wife-stealing in several of our laws and 
institutions. 

All these forms of marriage permitted a 
plurality of wives ; and the organization called 
the Patriarchate placed no obstacles in the 
way of polygamous marriages. Monogamy 
is a later stage in the history of the family. 
It is the result of necessity, and a conception 
of a settled family. As the number of men 


races, and we are informed by Herodotus that | and women in the community approached 
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equality, the possession of several wives 
was only within the reach of the rich and 
powerful. 

The consequences of wife capture and wife 
purchase were the supremacy of man and the 
slavery of woman. The effect of monoga- 
mous marriage was to elevate the social level 
of the wife. 
severest and most humiliating servitude, has 
distributed the mass of the community into 
distinct families, has created a domestic mag- 
istracy, has formed citizens, has extended the 
views of men to the future through affection 
for the rising generation, has multiplied 
social sympathies.” The wife acquired indi- 
vidual and proprietary rights, and the Roman 
Law accorded to married women privileges 
of which later legal systems have deprived 
her, and which she has never regained. 
The religious condition of the age also 
tended greatly to the organization of a 
settled family; but the Christian religion, 


while it elevated the ethical aspect of mar- 


riage, reduced woman to a condition of tute- 
lage from which the higher civilization of a 
modern age has but partially succeeded in 
rescuing her. 

In contemplation of law, marriage is in the 
nature of a civil contract, and viewed from 
the legal standpoint, no formalities of any 
kind are necessary to constitute a binding 
marriage ;! but man, looking upon the matri- 


1 Definitions of marriage are numerous. By some it is 
defined as “a contract made in due form of law, by which 
aman and women reciprocally engage to live with each 
other during their joint lives, and to discharge towards 
each other the duties imposed by law on the relation of 
husband and wife ;” Modestinus defines it as ‘“ Coniunc- 
tio maris et feminz et consortium omnis vite, divini et hu- 
mani iuris communicatio;” and Kant says that it is “die 
Verbindung zweier personen verschiedenen Geschlechts 
zum lebenswierigen wechselseitigen Besitz ihrer Ge- 
schlechtseigenschaften.” I would suggest the definition 
of marriage to be descriptive like Bispham’s definition of 
equity as the system of jurisprudence administered by the 
Court of Chancery. A definition of marriage can only be 
descriptive, as the institution has varied with different 
forms of civilizations. In my opinion Holland’s view, 
that “the modern form of marriage, possible only when 
the individuality of the woman has received recognition, 
is that of a mutual and voluntary conveyance, or dedica- 
tion, of the one to the other” (Jurisprudence, 4th ed. 
p. 148), is the best one in keeping with modern thought. 


It ‘““has drawn women from the’ 


| 





287 





monial status from a religious point of view, 
and influenced by tradition and custom, has 
followed a diversity of usages and ceremoniés 
in the celebration of marriage. Many of 
these ceremonies have their origin in the 
ancient forms of marriage by capture and 
purchase. 

At the time of the Sachsenspiegel the 
maxim Consensus facit matrimonium was 
generally recognized and followed ; but local 
custom prescribed various forms of celebra- 
tion. The Sachsenspiegel does not mention 
any particular ceremony; it merely states 
that by cohabitation the wife acquires her 
rights :— 


“ She is his companion and steps into his right 
when she enters his bed.” 


Among the many ceremonies in use among 
the Germans were the gift of a ring, for ages 
the recognized mode of betrothal ; the belting 
mentioned by Tacitus ; and the Anglo-Saxon 
custom of tying the hands of the parties with 
cords or ribbons, —a proceeding known as 
“ maeden fettan.” It was also customary to 
place a shoe on the bridal bed, and for the 
bride to step into the groom’s shoes, —a 
usage still observed. 

The custom of buying wives in its various 
forms prevailed in the older period of the 
German law. The price was generally equal 
to the weregeld of the woman, the amount 
paid being, among the Anglo-Saxons, sixty 
shillings ; the Alamanni paid forty shillings ; 
the Salic Franks placed the amount at sixty- 
two and a half shillings ; the Ripuarians at* 
fifty shillings, and the Saxons assessed the 
value of a wife at three hundred shillings. 
The name given to the purchase money was 
“arrha,” “pretium puelle;” the Anglo- 
Saxons calling it ‘‘ witeme,” “scat,” “ meta,” 
“‘messio.” 

The Sachsenspiegel has no reference to the 
old custom of buying wives. The buying 
has given way toa settlement, on the wife her- 
self, of personal property (fahrende Habe). 
Such a settlement was known as the “ Mor- 
gengabe,” “ Morgengifu,” taking its name 
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from the circumstance of the donation being 
made on the first morning after the consum- 
mation of the marriage. 

The wife’s interest in her husband’s prop- 
erty was generally held to be liable for the 
payment of his debts ; and her separate prop- 
erty could be made subject to such liens, 
when the wife consented. 

The influence of the Roman law is trace- 
able in at least one passage of the Sachsen- 
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spiegel, referring to gifts between husband 
and wife. While such gifts were valid in 
more ancient times, they were declared void 
by the Sachsenspiegel; and the same rule, 
borrowed from the Law of Rome, is found in 
the English Law. Bracton states that such 
gifts were void ; so does the writer of Fleta ; 
and it is only since the case of Mitchell v. 
Mitchell, decided in 1712, that such gifts 
were held to be good in equity. 





THE SCIENTIFIC DETECTION OF CRIME. 


(* late years science has aided us to 
such an extent that the escape of a 
criminal now-a-days is made a much less 
easy matter than it was half a century ago. 
Chemistry, the microscope and spectroscope 
are generally unerring detectives, and supply 
the authorities in a wonderful way with 
damning proofs for conviction. So accu- 
rately do they perform their work that the 
merest traces of the organic fluids are dis- 
covered ; and the spectroscope, if supplied 
even with an almost inappreciable amount 
of poison or blood, will furnish sufficient 
evidence to hang a guilty man. It would 
be strange if the advancement were all on 
one side, and it is not. A comparison of 
the criminal records of ten years ago and 
those of to-day will show frequently that 
poisons which are the most difficult of de- 
tection and of the most recent discovery 
are chosen by poisoners, and that alterations 
in personal appearance are effected by ap- 
propriate chemical reagents, suggesting that 
the professional criminal has generally some 
knowledge of the advance of chemistry. 

To consider the subject most systemati- 
cally, it is necessary that we should bear 
two points in view, — first, the apprehension 
of the criminal ; and, secondly, his convic- 
tion. Certain peculiarities often render 


identification a comparatively easy matter ; 
but when these marks are obliterated, and 








the appearance of the individual is changed 
to a great extent, the affair becomes more 
serious for the detectives. As a general 
thing, they are furnished only with a photo- 
graph, and with this they are to pick out 
of hundreds of criminals the one they are 
in search of. A very accurate description 
also accompanies the picture. So easy is 
it for the criminal to alter his entire ap- 
pearance that in a short time a complete 
metamorphosis is effected. Criminals have 
gone so far as to cut off a finger, or have 
pulled out several front teeth, to conceal their 
identity. Of all disguises the most effectual 
are produced by the use of washes and dyes 
to alter the color of the hair. Some years 
ago this method of disguise was considered 
out of the question, and it was not till Or- 
fila, the renowned chemist, testified to the 
contrary, that it was believed practicable. 
The first case of this kind where identity 
was doubted occurred in Paris, where a mur- 
der had been committed. One witness swore 
that he had seen the suspected person at 
ten o'clock in the morning at Paris, and 
affirmed that his hair was black; while 
others testified that they had seen him in 
Versailles, with fair hair, at five or six 
o’clock of the same evening. The man’s 
hair was naturally jet black, and it does 
not appear that he wore a wig. The ques- 
tion in consequence proposed to Orfila by 
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the law authorities was, whether black hair 
could be dyed fair. One of the first hair- 
dressers of Paris, who was consulted, de- 
clared that it was impossible; but Orfila 
stated that it was not only possible, but 
that it had been done twenty-six years 
before by Vauquelin, by means of chlorine. 
Since that time it is commonly done, and, 
in the greater number of instances, the hair 
of the criminal is red, sandy, or brown, 
and it is dyed black by preparations of 
silver, lead, bismuth, or sulphur, first wash- 
ing the hair with some alkali. To bleach 
it, chlorine water or peroxide of hydrogen is 
chosen. In spite of these ingenious meas- 
ures, however, the chemical expert is ahead 
of them ; for at his disposal he has reagents 
to detect the metal, which is readily found, 
or by close inspection he can, at the end 
of a day or two, see the difference in color 
between the dyed portion and the ‘natural 
hair. In speaking of the obliteration of 
certain scars and India-ink marks, it is 
stated, in opposition to the popular idea, 
that these stainings are not indelible. Cas- 
par and Hutin have devoted themselves to 
the investigation of the subject, and found 
in many cases that scars could be removed. 
In regard to India-ink and other pigments 
which have been pricked into the skin, we 
have an admirable article by Tardieu in 
the “Annales d’Hygiéne Publique,” vol. iii. 
p. 171. One prisoner seen by him removed 
the India-ink tattooing very rapidly by a 
paste containing acetic acid and other sub- 
stances. In a few days a crumb dropped 
from the skin, leaving a clean surface. 
Questions of identity based upon striking 
peculiarities of the individual are often 
cleared up by the merest chance; for ex- 
ample, a man was found murdered, and 
from the direction of the knife-wound it 
was strongly suggested that the murderer 
was left-handed. After vain attempts to 
solve the difficulty, he was told to hold 
up his right hand; thrown off his guard, 
he immediately held up his /é/t. 

The slightest trifles will be seized upon 

38 





by the watchful detective, and often secure 
conviction. No better example can be given 
than that cited by Best. The criminal was 
detected by a certain malformation of his 
teeth. A robbery had been committed, and 
in the morning some partially eaten fruit 
was found upon the table in one of the 
rooms. The attention of the police was 
called to peculiar teeth-marks upon the 
apples, indicating the absence of two front 
teeth from those of the eater. An indi- 
vidual with this dental defect had been seen 
lurking about the vicinity a few days before. 
When taxed with the crime, he promptly 
confessed it. So, too, are the footprints 
tell-tale witnesses in many cases, though 
this proof is not so valuable as it might 
be. A slipper or boot may often make a 
print which is really much larger than the 
foot, and which it does not subsequently 
fit. M. Hougolin has devoted himself to 
this branch of the study, and devised a plan 
which enables him to take impressions of 
feet in the soil for comparison with those 
of the suspected criminals. He raises the 
temperature of the impressed ground to 
212° by placing over it a brazier of live 
charcoal. He then dusts pulverized stear- 
ine into the impressions, which, when cold, 
is removed, and he is enabled to preserve 
an exact mould of the footprint. A plaster- 
cast can afterward be made. 

Chemistry comes to our aid in many ways 
in the detection of crime. On several occa- 
sions bodies have been so burnt or charred 
as to defy identification, and analysis is the 
only thing to fix the identity. A set of 
false teeth or even a button has escaped 
destruction, and has been secured to convict 
the criminal. In one instance the process 
of combustion had been so thorough that 
nothing was found except a small vitreous 
substance which, when examined by chemi- 
cal experts, proved to be the mineral part 
of a set of false teeth. A mysterious mur- 
der was committed in a small French town 
a few years ago. The victim was the cwré, 
and he was found dead with a ball through 
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his head, and another lodged in his brain. 
It was extracted and found to be cast from 
pewter. This was the only clew the police 
possessed. After a month or so, suspicion 
fell upon a shoemaker, who had borne ill- 
will toward the curé On examining his 
house, a pistol and three bullets were found. 
Two chambers of the pistol had been dis- 
charged, and the balls obtained resembled 
that extracted from the brain of the mur- 
dered man. The shoemaker was arrested 
and tried, and the bullets presented, but 
they were not considered sufficient to con- 
vict him, they being the only evidence. He 
would have escaped, had it not been for 
a young chemist who begged to be allowed 
to make an analysis. He received and 
weighed the balls, and found all weighed 
the same, although that extracted from the 
head of the curé was somewhat battered 
out of shape. Chemical analysis demon- 
strated that they were exactly alike in 
chemical constitution, — even when _ sub- 
jected to the most delicate analysis, — and 
that they differed markedly from twenty 
or thirty other pieces of pewter. The con- 
clusion arrived at was that no two speci- 
mens of pewter are alike, as this metal is not 
made in the same way at different times, 
the proportion of its ingredients varying 
considerably. 

Chemistry undoubtedly helps us more ef- 
fectually in the examination for poisons than 
in any other way. We may imagine how dif- 
ficult the task must be when we take into 
account the small amount of some poisons 
that is required to destroy life. Taylor says: 
“This may be tested by the smallest fatal 
doses of some well-known substances. In 
one well-observed case, two grains of arsenic, 
given over a period of five days, destroyed 
the life of an adult. Supposing the whole 
of this quantity had entered into and re- 
mained in the blood, it would have formed 
only the ninety-eight thousandth part by 
weight of that liquid; but as elimination 
and deposition go on simultaneously, the 
proportion in the blood at any given time 





must have been much less than this; and 
yet there can be no doubt that the poison 
destroyed life by its action on the blood!” 
Of course analysis of this fluid is a difficult 
and delicate matter, and we are occasionally 
obliged to resort to the spectroscope. Preyer, 
of Jena, has done more with this instrument 
than almost any oneelse. Prussic acid spec- 
tra present two well-marked absorption bands, 
which in size and position differ but little 
from those of normal blood. Ovxalic acid 
gives one band in the orange on the left 
of the sodium line, and a complete absorp- 
tion of the violet, indigo, blue, green, and 
most of the red rays. Some poisons, how- 
ever, are eliminated very quickly from the 
system, and we are unable to detect their 
presence. Among these are the organic 
poisons which often defy detection. The 
color of the blood is sometimes markedly 
changed by poisons, becoming either purple, 
black, etc. 

Many notable cases figure in the annals 
of medical jurisprudence, demonstrating the 
difficulty of making distinction between ac- 
cidental and intentional poisoning. With 
Wilkie Collins’s admirable theory of the 
“Law and the Lady” in view, we call to 
mind the really ingeniously constructed 
poisoning case. This fictitious case, like 
many real ones, suggests the fact that often 
the use of arsenic as a beautifier by vain 
women, or as a remedy by patients with 
cutaneous affections, sometimes produces 
the death of the user, and occasionally 
suggests criminal action on the part of 
relatives or friends. An example is quoted 
by Taylor: “A girl, nine years old, died 
after a short illness with obscure symptoms 
suggesting criminal poisoning. It afterward 
transpired that her step-mother, who was 
suspected, had used it in an ointment that 
had been applied to the scalp. Post-mortem 
examination revealed traces of poison in the 
internal organs; and the question arose, 
whether arsenic had been administered in 
the food intentionally, the step-mother being 
known to have maltreated the child. As 
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death occurred at the end of nine days, —a 
long time, — and as the presence of arsenic 
in the stomach and intestines was simply 
the result of absorption and preparatory 
elimination, the woman was acquitted. 

When we devote ourselves to the exami- 
nation of blood found on the body of 
the suspected person, the furniture of the 
room, or the textile fabric, the microscope 
is of invaluable service. We have several 
points to consider, and various questions 
of interest arise: 1. Is the substance found 
blood, and is it human blood? 2. Was 
it accidentally deposited upon the person 
or not? This first piece of information 
is often difficult to obtain, as there are 
many things which closely resemble blood, 
— among these the iron salts, and various 
dyes. We have to be very careful, in re- 
moving stains from knife-blades, to avoid 
removing rust as well. After we dispose 
of these doubts, and when we decide the 
spot to be blood, we have to determine 
whether it is human blood or not. There 
has been much discussion in regard to this 
matter, and though some writers say that 
there is marked difference between the 
size of the blood-corpuscles of man and the 
other mammalia, it has been the general 
opinion of able investigators that there is 
none. 

There are certain grand distinctions, how- 
ever, where there is an absolute certainty 





in telling whether the blood is from mam- | 


malia, birds, fish, or reptiles. The corpus- 
cles of the three latter are all elliptical, 
while the former are circular. It occasion- 
ally happens that the criminal becomes 
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caught by his own attempts to explain 
away the appearance of blood upon his 
clothing. A man who was suspected of 
murder was arrested, and, when questioned 
in regard to some bloody spots upon his 
coat, attempted to account for them by 
saying that he had been cleaning fish. 
The microscope revealed the fact that 
the corpuscles were round and not oval. 
All blood-corpuscles become smaller in dried 
blood, and this should be taken into account 
when an examination is made. This ques- 
tion of difference in the size of the corpuscles 
has been such a perplexing one that various 
other tests have been thought of. Numer- 
ous German investigators have attempted 
to solve the problem, and have advanced 
the theory that a certain coloring substance 
of blood, Aemoglobine, from different animals, 
will crystallize in a different way. This 
test is not so exact as it was originally 
thought to be, and we are again in want 
of a new plan. An infallible test, however, 
is obtained by the spectroscope, that most 
valuable of instruments. It is competent 
to detect the smallest trace of blood, even 
after clothing has been washed. Sorby be- 
lieves. that even the one-thousandth part of 
a grain of blood can be recognized. Surely, 
with such an instrument as this at our 
disposal, the chances for the suspected per- 
son are very small. With the new dis- 
coveries that are being made every day, 
and the valuable agepts already in our 
hands, the statistics of crime and the cer- 
tainty of arrest will be greatly increased in 
the future. — ALLAN M. L. Hamitton, M.D., 
Appleton’s Fournal. 
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PRISONS AND PRISONERS. 


HE condition of prisoners has been in 
all ages so wretched as to call for the 
prayers and the labors of the benevolent ; but 
it is only in recent years that the treatment 
of this unhappy class has become the subject 
of scientific study. John Howard and his 
followers compelled recognition of the fact 
that convicts were men, and therefore enti- 
tled to humane treatment ; and though their 
aim was not to establish a science of penol- 
ogy, their agitation was the remote cause 
of that result. Recent as this science is, it 
has attained an unusual degree of perfection, 
and its principles have been already to 
a considerable extent adopted in practice. 
These principles are set forth with admira- 
ble clearness and succinctness in an essay 
by Mr. Eugene Smith, long Secretary of the 
Prison Association of New York, which is 
just published by the Society for Political 
Education. 

Mr. Smith points out that the vindictive 
theory of punishment has been superseded 
by the view that the sole end of a penal sys- 
tem is the protection of society. This end, 
however, is not secured by the temporary in- 
carceration of criminals, because it has been 
found by experience that after their dis- 
charge they may be more dangerous than be- 
fore. The management of many prisons is 
such as to stimulate the criminal tendencies 
of their inmates. After some misunder- 
standing a substantial agreement has been 
reached upon the proposition that the re- 
formation of the prisoner is the controlling 
aim of prison discipline. This is not upon 
any theory of paternalism or charitable 
agency, but because it is the best way of 
protecting society. The criminal is not to 
be reformed for his own sake, but for the 
sake of others. He has no special claim upon 
the government; but by treating him as if he 
had, the common safety is promoted. 

Theterm “reformation,” however, as applied 
to criminals, has a technical meaning. It 





does not mean, as most people not unnatu- 
rally suppose, a regeneration of the spiritual 
nature of the criminal. He may be as bad a 
man after he is reformed as before, but he is 
changed in one important respect, —he will 
not violate the law. A story from the Elmira 
Reformatory throws more light upon the 
meaning of this term, as well as upon the 
nature of the criminal, than will be derived 
from much explanation. At an examination 
of the class in “ Practical Ethics,” the ques- 
tion was put, “Is it better to beg or to 
steal?” One prisoner replied: “ A hundred 
years ago the question presented no difficulty ; 
it would have been better then to beg than 
to steal. But zow, when such great progress 
has been made in prison reform, it would be 
better to steal than to beg; for the thief, 
being imprisoned, would enjoy all the bene- 
fits of a reformatory training, which would 
enable him on his discharge to take care of 
himself so well that he would never afterward 
have occasion either to beg or to steal.” 

On account of the existence of this dis- 
torted and morbid standard of morality 
among criminals, it is indispensable that the 
prison regimen should be severe. The dis- 
grace of imprisonment is a sufficient deter- 
rent to most men; but for the typical criminal 
this is not sufficient, and a painful discipline 
must be added. The convict must be made 
to dread the thought of a renewal of his sen- 
tence. Subject to this fundamental require- 
ment, the general principle governing the 
treatment of convicts is laid down by Mr. 
Smith as follows : ‘“‘ Those methods of prison 
management are the best calculated to re- 
form the prisoner which assimilate his con- 
dition to that of the free workman outside, 
which cultivate in him the same habits, appeal 
to the same motives, awaken the same ambi- 
tions, develop the same views of life, and 
subject him to the same temptations that be- 
long to the free community of which he is 
fitted to become a member.” 
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The convict, therefore, ought to be made 
to feel, with the honest man, that he must 
earn his living. The Government deprives 
him of his liberty, and it must therefore 
furnish him with the opportunity of labor. 
Only in this sense does it owe him any sup- 
port. The convict, therefore, should be paid 
wages, — low wages, if his labor is of little 
value; high wages, if his labor justifies them. 
Out of these wages he should pay for his 
living ; and if he earns more than will pay for 
the scanty fare of the prison, he should be 
permitted to accumulate the surplus. In this 
way the habit of industry and the habit of 
self-support are formed ; and the fundamental 
maxim of political economy, that capital is 
the result of saving, is inculcated. Upon this 
point the generally admirable statute of the 
State of New York known as the Fassett 
Act is obnoxious to some criticism. That 
act provides that meritorious prisoners may 
receive ten per cent of the earnings of the 
prison as compensation, — compensation, ap- 
parently, for good behavior. While good 
conduct deserves recognition, it is undesir- 
able that it should be paid for in money. 
Pecuniary recompense should be reserved 
for labor alone. 

Another fundamental principle of prison 
science is ‘“ the individual treatment of con- 
victs.” The inmates of a prison cannot be 
reformed ex masse by the application of the 
same influences. “As well might the pa- 
tients in a general hospital, afflicted with 
divers diseases, be all cured by one universal 
and unbending regimen.” It is obvious that 
this system of treatment implies a high order 
of ability on the part of the governors of 
prisons; no legislation will avail against 
weakness here. ‘ The whole administration 
must be pervaded by the fersonality of a 
warden who shall possess keen insight, broad 
human sympathies, and a strong and mas- 
terful nature ; and that personality must be 





brought into separate and direct contact 
with each prisoner.” 

If it be once admitted that a criminal 
should not be discharged from prison unless 
he is reformed, that is, unless a reasonable 


probability exists that upon his regaining 


liberty he will not violate the law, the inde- 
terminate sentence is a logical necessity. It 
is absurd to turn loose upon society a man 
who will immediately renew his attacks 
upon it. “It is just as irrational,” Mr. 
Smith observes, to send a lunatic to an in- 
sane asylum for the predetermined period of 
two years as it is to sentence a felon to two 
years’ imprisonment, decreeing in advance 
that when the two years are up both shall 
go scot-free. Both should be confined until 
they have become so far cured that they may 
be set at large without danger to the commu- 
nity.” Theoretically, therefore, there should 
be no predetermined limit to imprisonment 
for crime. But practically the New York stat- 
ute goes as far as is at present desirable in 
providing that the imprisonment shall not be 
shorter than the minimum term, nor longer 
than the maximum term for which under 
existing laws the convict may be sentenced. 

It is not encouraging, although under our 
system of nominating the judiciary by 
“halls” and party conventions not sur- 
prising, that no judge has yet prononnced 
an indeterminate sentence. On the other 
hand, it is very encouraging that the efforts 
of a small body of disinterested citizens to 
reform our prison system should in the face 
of tremendous opposition have attained so 
great success as is marked by the enactment 
of the Fassett bill. This result is enough 
to convince all sincere reformers that no 
good cause is hopeless. Those who desire 
to learn how reason and experience may 
triumph over prejudice and ignorance can do 
no better than study Mr. Smith’s little tract. 
— New York Evening Post. 
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CAPITAL PUNISHMENT AMONG THE JEWS. 


N a work on the “ Criminal Code of the 
Jews,” Mr. Benny gives an interesting 


account of the various modes of punishment 


of those convicted under the Hebrew Law 
of capital offences. In accordance with the 
Mosaic code four kinds of death were in- 
flicted, each appropriate to a distinct series 
of crimes. These were stoning, strangling, 
burning, and decapitation. Nothing can be 
more absurd, says the author, than the no- 
tions generally current respecting the man- 
ner in which these punishments were carried 
out among the Jews. The stoning of the 
Bible and of the Talmud was not, as com- 
monly supposed, a pell-mell casting of stones 
at acriminal ; the burning had nothing what- 
ever in common with the process of consum- 
ing by fire a living person as practised by the 
Churchman of the Middle Ages; nor did the 
strangling bear any resemblance to the Eng- 
lish method of putting criminals to death. 
The stoning to death of the Talmud was 
performed as follows: The criminal was con- 
ducted to an elevated place, divested of his at- 
tire if a man, and then hurled to the ground 
below. The height of the eminence from 
which he was thrown was always more than 
fifteen feet ; the higher, within certain limits, 
the better. The violence of the concussion 
caused death by dislocating the spinal cord. 
The elevation was not, however, to be so high 
as to greatly disfigure the body. This was a 
tender point with the Jews; man was created 
in God’s image, and it was not permitted 
to desecrate the temple shaped by Heaven’s 
own hand. The first of the witnesses who 
had testified against the condemned man 
acted as executioner, in accordance with 
Deut. xvii. 7. If the convict fell face down- 
ward, he was turned on his back. If he was 
not quite dead, a stone, so heavy as to re- 
quire two persons to carry it, was taken to 
the top of the eminence whence he had been 
thrown; the second of the witnesses then 
hurled the stone so as to fall upon the cul- 





prit below. This process, however, was sel- 
dom necessary ; the semi-stupefied condition 
of the condemned, and the height from which 
he was cast insuring, in the generality of 
cases, instant death. 

It may be well to mention, in this connec- 
tion, that previous to the carrying into effect 
a sentence of death, a death-draught, as it 
was called, was administered to the unfor- 
tunate victim. This beverage was composed 
of myrrh and frankincense (/ebana) in a cup 
of vinegar or light wine. It produced a 
kind of stupefaction, a semi-conscious condi- 
tion of mind and body, rendering the convict 
indifferent to his fate and scarcely sensible 
to pain. As soon as the culprit had partaken 
of the stupefying draught the execution took 
place. 

A criminal sentenced to death by burning 
was executed in the following manner. A 
shallow pit some two feet deep was dug in 
the ground. In this the culprit was placed, 
standing upright. Around his legs earth 
was shovelled and battered firmly down until 
he was fixed up to his knees in the soil. 
Movement on the part of the condemned 
person was of course impossible; but care 
was taken that the limbs should not be pain- 
fully constrained. A strong cord was now 
brought, and a very soft cloth wrapped 
around it. This was passed once round the 
offender’s neck. Two men then came for- 
ward; each grasped an end of the rope and 
pulled hard. Suffocation was immediate. 
As the condemned man felt the strain of the 
cord, and insensibility supervened, the lower 
jaw dropped. Into the mouth thus opened 
a lighted wick was quickly thrown. This 
constituted the burning. 

Decapitation was performed by the Jews 
after the fashion of the surrounding nations. 
It was considered the most humiliating, the 
most ignominious and degrading death that 
any man could suffer. It was the penalty in 
cases of assassination and deliberate mur- 
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der. It was incurred by those who wilfully 
and wantonly slew a fellow-man with a stone 
or with an implement of stone or iron. It 
was likewise the punishment meted out to 
all persons who resided in a town the inhab- 
itants of which had allowed themselves to be 
seduced to idolatry and paganism. 
Strangulation was a form of death by suf- 
focation. It was effected as in burning. 
The culprit stood up to his knees in loose 
earth. A soft cloth containing a cord was 
wound once round his neck. The ends being 





pulled in opposite directions, life was soon ex- 
tinct. This mode of death was the punish- 
ment of one who struck his father or his 
mother; of any one stealing a fellow Israel- 
ite; of a false prophet; of an elder or 
provincial judge who taught or acted con- 
trary to the decision of the Great Synhedrin 
of Jerusalem; and of some other crimes 
against public morals. 

These four deaths, as above described, 
were the only modes of execution in accord- 
ance with Hebrew Law. 





BROWBEATING AND VITUPERATION. 


A* English writer, commenting upon the 
conduct of counsel, says : — 


“The practice of browbeating witnesses and 
vituperating the opposite parties in a cause is 
carried to a most unseemly length in our courts 
of law. I have often wondered that the presiding 
judges should sit silently on the bench while so 
scandalous a scene is passing before their eyes. 
In the case of the parties who are vituperated, 
there is no redress. They are not allowed to de- 
fend themselves in court; nor can they, however 
coarse and libellous the attack, proceed by an ac- 
tion at law against their traducer. It is, therefore, 
to say the least on the subject, unmanly on the 
part of counsel to go out of their way to vituper- 
ate and vilify parties whose mouths are shut and 
whose hands are tied ; and it is wrong in the pre- 
siding judge to suffer such unbecoming things to 
be done in court. As regards the browbeating 
of witnesses, there can be no question that, in- 
stead of promoting the ends of justice, such a 
course often defeats them.” 


It would appear that the abusive and 
browbeating system is by no means a nov- 
elty in the profession. It seems to have 
flourished im great vigor so far back as the 
days of Sir Walter Raleigh. D Israeli, in 
the second series of his “‘ Curiosities of Lit- 
erature,” gives an account of the way in 
which that distinguished man was abused 





and traduced by no less a personage than Sir 
Edward Coke himself, who was, at the time 
of Sir Walter’s trial, Attorney-General. The 
remarks with which D’Israeli prefaces his 
specimens of Coke’s abuse of Sir Walter 
are worthy of quotation, as well as the spe- 
cimens themselves. He says, speaking of 
Coke : — 


“This great lawyer, perhaps, set the example 
of that style of raillery and invective at our bar 
which the egotism and craven insolence of some 
of our lawyers include in their practice at the bar. 
It may be useful to bring to recollection Coke’s 
vituperative style in the following dialogue, so 
beautiful in its contrast with that of the great vic- 
tim before him. The Attorney-General had not 
sufficient evidence to bring the obscure conspiracy 
home to Raleigh; but Coke well knew that James 
the First had reason to dislike the hero of his age, 
who was early engaged against the Scottish inter- 
ests, and betrayed by the ambidexterous Cecil. 
Coke struck at Raleigh as a sacrifice to his own 
political ambition; but his personal hatred was 
now sharpened by the fine genius and elegant lit- 
erature of the man, — faculties and. acquisitions 
the lawyer so heartily contemned.” 


D’Israeli, after these prefatory observa- 
tions, proceeds to give some specimens of 
the vituperation which Coke heaped upon 
Raleigh, in the following dialogue between 
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the parties. Coke having previously ob- 
served to the court that he knew with whom 
he had to deal, — that he had “to deal to- 
day with a man of wit,— turned himself 
toward Sir Walter, and said, ‘ Thou art the 
most vile and execrable traitor that ever 
lived.’ 

“RALEIGH. You speak indiscreetly, bar- 
barously, and uncivilly. 

“Coke. I want words sufficiently to ex- 
press thy viperous treason. 

“RALEIGH. I think you want words in- 
deed; for you have spoken one thing half-a- 
dozen times. 

“Coke. Thou art an odious fellow; thy 
name is hateful to all the realm of England 
for thy pride. 

“ Raveicu. It will go near to prove a 
measuring cast between you and me, Mr. 
Attorney. 

“Coxe. Well, I will now make it appear 
to the world that there never lived a viler 
viper upon the face of the earth than thou. 
Thou art a monster; thou hast an English 
face, but a Spanish heart. Thou viper! for 
I thou thee, thou traitor! Have I angered 


you?” 
“ Raleigh,” observes D’Israeli, replied, — 
what his dauntless conduct proved, — “I am 


in no case to be angry.” 

But Raleigh was not the only great man 
who was thus abused by Coke. The Earl 
of Sussex was subjected to similar treatment 
at his hands. So also was no less a man 
than the illustrious Lord Bacon himself. 
That the vituperation which Coke heaped 
on Bacon must have been of the worst and 
coarsest kind may be inferred from the fact 
that Bacon left among his memoranda one 
in the following terms: “Of the abuse re- 
ceived of Mr. Attorney-General publicly in 
the Court of Exchequer.” 

Smollett, the celebrated novelist, was also 
subjected to the virulent vituperation of one 
Mr. Hume Campbell, who acted as counsel 





for the plaintiff in a suit in which Smollett 
was the defendant. Smarting under the in- 
sults he had received, the novelist wrote a 
scathing letter to Campbell, from which we 
make a few extracts : — 


“The ‘business of a counsellor is, I apprehend, 
to investigate the truth in behalf of his client; 
but surely he has no privilege to blacken and 
asperse the character of the other party, without 
any regard to veracity or decorum. That you 
assumed this unwarrantable privilege in comment- 
ing upon your brief, I believe you will not pretend 
to deny. . . . The petulance, license, and buffoon- 
ery of some lawyers in the exercise of their func- 
tions is a reproach upon decency and a scandal 
to the nation ; and it is surprising that the judge, 
who represents his Majesty’s person, should suffer 
such insults upon the dignity of the place. . . 
You will take upon you to divert the audience 
at’ the expense of a witness, by impertinent allu- 
sions to some parts of his private character and 
affairs ; but if he pretends to retort the joke, you 
insult, abuse, and bellow against him as an im- 
pudent fellow who fails in his respect to the court. 
. . . Sir, a witness has as good title as you have 
to the protection of the court, and ought to have 
more ; because evidence is absolutely necessary 
for the investigation of truth, whereas the aim 
of a lawyer is often to involve it in doubt and 
obscurity.” 


Great as is the extent to which the brow- 
beating system is still carried on in our 
courts of law, we are not so bad in this 
respect as our ancestors were. No counsel, 
we believe, even if he had the disposition, 
would be suffered to apostrophize any party 
to a trial in the terms in which Coke ad- 
dressed Sir Walter Raleigh. It is but jus- 
tice, also, to a very considerable portion of 
the profession to say, that they not only dis- 
claim in words the browbeating practice, but 
that they also discountenance it in their con- 
duct of a cause; and we have no doubt that 
in the course of time it will be abandoned 
altogether. 
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THE following list of distinguished alumni of 


articles of moderate length upon subjects of | the Law School of Columbia College has been 


interest to the profession; also anything in the 


anecdotes, etc. 
THE GREEN BAG. 


HE series of articles on the Supreme Courts 

of the several States will be resumed in our 

July number. The sketch of the “Osgoode Hall 
Law School,” given in this number, cannot fail to 


insight into the methods of legal instruction on 
the other side of the line. 


From an Ohio correspondent comes the follow- | 


ing hint on the “ Art of Examining Witnesses ” : 


SPRINGFIELD, OHIO, April 17, 1891. 
Editor of the ‘Green Bag”: 

DEAR Sir,—I relate the following amusing in- 
cident, hoping that it may prove of value to some 
brother attorney ina future action of similar kind. 

Some years since, in the city of Cincinnati, an 
action came to trial, the plaintiff alleging that while 
in thé employ of the defendant, and by reason of 
certain defects in the machinery, his right hand had 
been permanently injured, so that it could only be 
opened to a very slight extent. The plaintiff had 








rested his case, and the defence placed Dr. Blank, 


an eminent surgeon, on the stand. He was asked 
to examine: the injured hand, which was extended 
to him with the fist tightly closed. 
ining it closely for a minute, he said, — 

“ Please open your hand as far as possible.” 

The man, with great contortions of the face, 
opened the injured member the small fraction of an 
inch. 

“You say that you cannot open your hand any 
farther?” 

“No, sir.” 

The doctor looked the man directly in the eyes 
for a few seconds; then, without any warning, spring- 


After exam- | 


| kindly furnished by Judge Murray Edward Poole, 


way of legal antiquities or curiosities, facetia, | 


of Ithaca, N. Y.: — 


Assemblymen: Edward Mitchell, Thomas E. C. 
Ecclesine, Robert Ray Hamilton, Charles A. Peabody, 
New York; James L. Onderdonk, Idaho. 

Assistant Secretary of State, U. S : George L 
Rives. 

Authors: Josiah C. Pumpelly :; S. Whitney Phee- 


he ; | nix; Eugene Schuyler, author of “ Peter the Great,” 
interest our readers, giving as it does an excellent | 


“ Turkistan ;” George Chase. 

Consul; Frank G. Haugwout, Naples. 

Editor: Charles P. Taft. 

Financier : S. Whitney Phoenix. 

Foreign Ministers: William Walter Phelps, Ger- 
many, Austria; Perry Belmont, Spain; Eugene 
Schuyler, Roumania, Servia, Greece: Oscar S. 
Straus, Turkey. 

Judge U. S. Circuit Court: Emile H. Lacombe. 

Judge U.S. District Court: Le Baron B. Colt, 
Rhode Island. 

Judge State Supreme Court: Thomas C. Bach, 
Montana. 

Judges State Superior Court: George L. Ingra- 
ham, New York City; Le Baron B. Colt, Rhode 
Island ; Philip H. Dugro, New York City. 

Judge State District Court: Daniel P. Baldwin, 
Indiana. 

Judge County Court: Stephen D. Stephens, Rich- 
mond Co., New York. 

Lawyers: Henry R. Beekman, Counsel to Cor- 
poration, New York City; Walter Howe, New York 
City. 

Members of Congress: Perry Belmont, William 
Walter Phelps, Philip H. Dugro. 

Political Leader: Hamilton Fish, Jr., New York. 

Professors in Colleges: George Chase, Law, Co- 


lumbia ; Edmund M. Smith, History, and Lecturer 


ing at him, grasping his neck in his right hand and | 


the injured hand in his left, thundered, — 


“ Open that hand, d—n you, or I will knock you | 


down!” 


The hand flew open. 
39 


Verdict for defendant. 


Roman Law, Columbia; Edwin R. A. Seligman, 
Political Economy, Columbia; Jasper T. Goodwin, 
Columbia. 

State Senators: Thomas C. E. Ecclesine, Lis- 
penard Stewart, New York. 

State Comptroller : James L. Onderdonk, Idaho. 

State Superintendent of Schools: James L. On- 


| derdonk, Idaho. 


Surrogate: Robert C. Hutchings, New York City 








298 





The Green Bag. 





LEGAL ANTIQUITIES. 


As a proof of the strict severity with which any 
malpractices on the part of the members of the 
Court of Parliament in France were punished, we 
read that in 1348 one of the judges, named Alain 
de Ourdery, Chevalier Consetller du Roy, was 
hanged by order of the Parliament, for having 
falsified some depositions in a case which came 
before him. And another signal instance of the 
same impartial justice occurred in 1496, when 
Claude de Chamoreux, a clerk and councillor, 
was convicted of having made a false report re- 
garding some matters which had been referred to 
him. An attempt was made by the Church to 
save her son, and the Bishop of Paris claimed 
cognizance of the case. But the parliament stood 
firm, and refused to allow the guilty judge to 
escape. He was deprived of his office, and 
openly stripped of his scarlet gown and furred 
cap; and then, with naked feet and bare head, 
and holding in his hand a lighted torch, he fell 
upon his knees on the floor, and begged aloud 
for mercy from God, and the King, and justice, 
and the parties whom he had injured. The report 
which he had falsified was then torn to pieces 
by an officer of the court, and the culprit was 
conducted to the quadrangle of the Palais de 
Justice, and, being consigned over to the public 
executioner, was forced to mount upon a cart, 
and conducted to the pillory, where he stood for 
three hours. He was afterward branded on the 
forehead by a hot iron with a fleur-de-lis, and 
banished forever from the realm. 


In the thirty-eight years during which Henry 


VIII. was upon the throne of England, no 


less than seventy-two thousand criminals were 
executed. 





FACETIZ. 


A LITERARY man stood up in the police-court 
to answer to the charge of vagrancy. 

“I object, your honor,” he said with dignity, 
“to this prosecution of gentlemen who follow the 
profession of letters, and —” 

“IT understand,” interrupted the magistrate, 
“that you were found sleeping on a doorstep, 





that you have no visible means of support, and 
that you have been seen under the influence of 
liquor.” 

“What of it?” cried the prisoner. ‘“ Though 
I am as poor as Richard Savage when he made 
his bed in the ashes of a glass-factory, as 
drunken as Dick Steele, as ragged as Goldsmith 
when he was on his fiddling-tour, as dirty as 
Sam Johnson, as—” 

“There, there!” cried the magistrate, impa- 
tiently, “I have no doubt that your associates 
are a disreputable lot, and I shall deal with you 
in such a manner as to cause them to give this 
town a wide berth. Seven days with hard labor. 
Mr. Clerk, furnish the constable with the names 
of the vagabonds mentioned by the prisoner.” 


DurRING a trial, many interruptions having taken 
place, the judge at last, using his authority, said 
he would commit anybody who was guilty of such 
a want of respect to the court. This threat was 
followed by a dead silence for a time, which was 
finally interrupted by two men conversing in a 
loud tone. The judge, observing it, said, — 

‘*T see that you two men are still determined to 
set my authority at naught, and I shall commit 
you.” 

“Your honor,” replied one of the two, “this 
man, against my will, keeps on talking to me.” 

“What was he talking about or saying to 
you?” asked the judge. 

“Why, he said your honor was a d——d 
fool !” 

Instantly the other got up and _ exclaimed, 
“Your honor, I said it in perfect confidence.” 


en 


NOTES. 


TuE following is one of the head-notes to the 
case of Abbe v. Rood, 6 McLean, 107: “ A wit- 
ness who swears that a certain thing was said or 
done is entitled to greater weight than a witness 
who said that he did not hear the remark or wit- 
ness the act.” 

At Enfield Petty Sessions, a little time ago, Mr. 
Bassett, of Fore Street, Upper Edmonton, was 
fined for having his wife and child with him in 
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his trade-cart. ‘The following remarkable con- 
versation took place : — 

DEFENDANT. I have taken out a license since. 

Mr. Bowtes (Chairman of the Bench). Even 
if you had had a license when the officer saw you 
driving, you had no right to have a female and 
child with you. 

DEFENDANT. The female is my wife, and the 
child is ours. 

Mr.. Bow.es. That does n’t matter. You must 
not have anything in your cart but your trade- 
goods. 

DEFENDANT. Not even ny wife? 

Mr. Bowes. No. 

DEFENDANT. I was going to Waltham Market 
to sell things, and took my wife with me to mind 
the pony. What harm is there in that? 

Mr. Bow.es. Well, it is opposed to the law. 
A tradesman is only allowed to convey the goods 
in which he deals in his cart. 

DEFENDANT. Well, I always understood that a 
man and his wife were one, and that there could 
be no harm in their riding out together. 

Mr. Bow es. In this instance the law will not 
permit it. You must not drive your wife or chil- 
dren about in your trade-cart. You can only take 
with you a person to deliver your goods. 

DEFENDANT. It seems a strange law. 

Mr. Bowes. We cannot help that. You have 
broken it, and must, pay 5s. and costs, or go to 
prison. 

The money was paid. 





fiecent Deaths. 


STEPHEN V. R. TROWBRIDGE, ex-Attorney-Gen- 
eral of Michigan, died at Birmingham, in that 
State, on April 19. He was born Jan. 1, 1855, 
near Birmingham, Oakland County, and had always 
been a resident of the State. His early education 
was gained in the schools at Birmingham, and he 
entered the literary department of the University 
at Ann Arbor, with the class of ’76, of which class 
he was elected orator in his senior year. In 1879 
he entered the law office of Hon. A. B. Morse, of 
Ionia, and in 1881 was admitted to the bar and 
also to a membership in the law firm of Morse, 
Wilson, & Trowbridge. For seven years he con- 


tinued the practice of law in Ionia, taking an | the Massachusetts Legislature. 





active interest in politics, and soon became known 
as one of the most promising of the younger mem- 
bers of the bar in the State. In recognition of 
this fact he was nominated by the Republican 
State Convention of 1888 for the office of Attorney- 
General, and was elected by a large majority. He 
assumed the duties of his new position ; but after 
some months, failing health compelled him to re- 
sign and also to retire from the active practice of 
his profession. 

Jupce M. H. Ows.ey, one of the most promi- 
nent lawyers in Kentucky, died on May 4. 
Judge Owsley was born in Burksville, Cumberland 
County, Ky., and was a son of Dr. Joel and Mary 
A. Owsley. His ancestors were prominent people, 
and came from Virginia. He was a graduate of 
Centre College, Danville, Ky., in the famous class 
of 1854. He began the study of law, attended 
lectures in Lexington and Louisville, and gradu- 
ated from the law department of the University of 
Louisville in 1856. He located at Burksville and 
commenced the practice of his profession, and 
soon became a leading member of the bar of 
Southern Kentucky and won a large and lucrative 
practice. In 1861 he entered the Federal army 
as Captain of Company I, First Kentucky Cav- 
alry, remaining with that regiment for four months, 
after which he was transferred to the Fifth Ken- 
tucky Cavalry and promoted to Major. He was 
in numerous engagements in Kentucky, Tennessee, 
and Alabama. Major Owsley retired from the 
service in 1862 to take the office of Common- 
wealth’s Attorney in this judicial district to which 
he had been elected. He was re-elected in 1868 
without opposition, was elected Circuit Judge in 
1874, and in 1880 was re-elected. 





ALGERNON SIDNEY HusBELL, the oldest lawyer 
in New Jersey, died at his home in Newark, N. J., 
April 19, at the age of ninety-one years. He 
was born in Lanesboro, Berkshire County, Mass. 
His father was Wolcott Hubbell, who fought at the 
battle of Bennington in the Revolution, and was 
afterward a State Senator of Massachusetts and 
Judge of the County Court. Mr. Hubbell studied 
law at Troy, N. Y., and was admitted to the 
Massachusetts Bar in 1824. He became asso- 
ciated with George N. Briggs, afterward Governor 
of the State. He was also elected a member of 
In 1836 he re- 
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moved to Newark, where he established the law 
firm of Armstrong & Hubbell. He was a member 
of the New Jersey Legislature in 1847-1848, and 
in 1873 was appointed by the Governor one of 
the Commissioners to revise the Constitution of 
the State. 

Hon. Homer E. Royce, ex-Chief-Justice of Ver- 
mont, died in St. Albans, April 24. Judge Royce 
was born in Berkshire, Vt., June 14, 1820. He 
received an education in the district schools, sup- 
plemented by study at St. Albans and Enosburgh 
Academies ; began the study of law in 1842, and 
was admitted to the bar in 1844, and with the ex- 
ception of five or six years had practised on his 
individual account. During his early practice Mr. 
Royce resided in East Berkshire, and while there 
won an enviable legal reputation by his successful 
defence of Goff, indicted for killing one Harris. 
In 1846 and in 1847 he was State attorney. He 
represented Berkshire in the Legislature, served 
the county as State Senator several years, and 
represented his State in the Thirty-fifth and Thirty- 
sixth Congress. In 1870 he was chosen Asso- 
ciate Justice of the Supreme Court of Vermont, 
which position he retained till 1882, when he was 
appointed Chief-Justice by Governor Farnham, 
on the death of Judge Pierpoint. To this impor- 
tant position Judge Royce was successively elected 
by the Legislature, resigning on account of im- 
paired health just previous to the time set for the 
choice of judges by the Legislature in 1890. In 
1882 the degree of LL.D. was conferred on him 
by the University of Vermont. Judge Royce was 
one of the ablest jurists who ever occupied the 
bench in Vermont, and rendered numerous note- 
worthy decisions which have often since been 
quoted. 

THe death of Homer A. Nelson, of Pough- 
keepsie, N. Y., which occurred April 25, has 
caused a vacant place in the legal profession in 
his native State that it will be difficult to fill. 
Judge Nelson was born August 31, 1829. At the 
age of sixteen he entered the law office of Tall- 
man & Dean, of Poughkeepsie ; the latter after- 
ward becoming one of the Justices of the Supreme 
Court. 

At once he began the trial of cases in the Court 
of the Justice of the Peace ; and his tact, ready 
wit, and rugged oratory soon gained him a reputa- 





tion as a lawyer in his county. In 1855, when but 
twenty-six years of age, he was elected County 
Judge and held that office for two terms, until 
1863, when he resigned, having been in 1862 
elected to Congress. On the bench he was firm 
and fair, and showed an ability equal to that of the 
older and more prominent members of the bar. 

In 1862 he raised the 167th N. Y.S. V., and 
was commissioned as its colonel; but he resigned 
in order to take his seat in Congress. 

It was while in the House of Representatives 
that Judge Nelson’s patriotism and strength of 
character were clearly brought out. Although he 
was and always had been a Democrat, he voted 
and acted with those half-dozen members of his 
own party who joined with their political oppo- 
nents in upholding the noble and lamented Lincoln, 
when he requested and obtained legislation which 
culminated in the Emancipation Proclamation. 

The writer of this article has heard from the 
lips of the subject of this sketch, how subtle and 
powerful were the temptations which were offered 
to cause him to swerve from the course of justice 
to man, though he was black, which he had laid 
down for himself to follow ; and even afterward, 
so great was his desire to prevent even a sus- 
picion that he had been actuated by motives 
other than those which arose from his own sense 
of justice and right, that he refused the appoint- 
ment of minister to Russia, which President Lin- 
coln subsequently offered him. 

In 1867 he was a member of the Constitutional 
Convention in New York ; and so marked was his 
ability and honesty of purpose, and his extreme 
popularity, that he readily received from his party 
the nomination for the office of Secretary of State, 
to which he was elected, and to which he was two 
years later re-elected by the largest majority up to 
that time ever given to any Democrat for a State 
office in New York State. 

By virtue of his office he was a member of vari- 
ous State Boards, — canals, and the like, — and 
although he was surrounded by men such as 
Tweed, and exposed to constant temptation, he 
transacted the business of his office with a firm 
consciousness of right, and retired from his duties 
with clear hands and free from political or other 
entanglements. In 1881 he was, much against his 
own desires, nominated to represent his district in 
the New York Senate, and was elected by a ma- 
jority of three hundred and eighteen in a district 
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which had never elected a Democrat before, and 
but once since. Here he was chairman of the Ju- 
diciary Committee ; and the criminal code of the 
State, to a very large extent, is the result of his 
work. So great was his care and skill in the pre- 
paration and examination of the numerous bills 
that came to his Committee, that so far as the 
writer of this has knowledge, the constitutionality 
of the same has never been questioned. 

When Mr. Cleveland received the nomination 
for Governor in 1882, Judge Nelson on the first 
ballot received almost as many votes. A serious 
misunderstanding among his friends made his nom- 
ination impossible. Had he been nominated he 
surely would have been elected, and the political 
history of the State of New York and of the United 
States would have been different. 

In 1890 he was a member of the Commission 
to revise the Judiciary article of the Constitution, 
and a member of the sub-committee of five, who 
put into words and form for legislation the mass 
of resolutions and propositions which had been 
adopted by the whole commission at their nu- 
merous meetings. 

During all his political life he never gave up the 
practice of his profession. While he never had 
an extensive Court practice, he was constantly 
appearing in the trial of cases, as counsel, at Cir- 
cuit and at General Term both in the Second De- 
partment, where he had his home, and in New 
York City, where since 1872 he had had offices. 
He kept his clients from litigation as much as he 
could, without sacrificing their rights to too great 
an extent, or violating law principles to any sig- 
nificant degree. His motto was, “Settle if you 
can.” 

But it was before the Court of Appeals that the 
real strength of his legal ability manifested itself. 
Nearly every volume of the New York State Re- 
ports contains one or more cases argued by him. 
In a very large proportion of these cases he was 
successful. If the subject were a new one, he 
brought to the argument an industry and research, 
a legal skill and acumen, which in cases like Wood 
v. Fisk, 63 N. Y. 245, Johnson v. Lawrence, 95 
N. Y. 154; Thorn wv. Garner, 113 N. Y. 198 ; and 
in the Vassar Will case, decided in April of this 
year (not yet reported), the first three being ap- 
peals taken by him, established new principles in 
law and equity not only in his own State, but quite 
generally in the other States. 
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Judge Nelson cared little for so-called social 
life, — evening companies, receptions, and the like, 
— but he delighted in the society of those whom 
he called his friends. He was a man who seldom 
lost his temper, and always sorry if his zeal and 
earnestness had carried him too far He was fond 
of his home, and he never would allow business or 
pleasure, except when away on his vacations, to 
keep him from his home at Poughkeepsie on Sat- 
urdays and Sundays. On these days he would 
have with him many of his friends, to whom he 
would point out all the beauties of his beautiful 
place ; showing where every bird had its nest, 
every squirrel its tree; telling the kind of fruit 
each tree bore, the flower each plant or shrub put 
forth. There the lawyer was lost in the husband- 
man, the politician in the kind and gentle natural- 
ist, and the busy man of the world in the loving 
husband, brother, and friend. In the daily walk 
about his city he had a pleasant word and smile 
for all alike. To all he gave freely of his advice, 
in the street, in the public conveyance, alike as in 
his office. He was charitable in his giving, a friend 
to everybody, and an enemy to no man. ‘To the 
young lawyer was he peculiarly kind. He seemed 
to take pleasure in having such come to him with 
their cases whenever they would meet with some 
difficult point. If the question involved old ideas, 
he would freely explain ; and if the matter brought 
out new principles, he would lend the vigor and 
skill of his mind to help the young practitioner to 
carry his case to a successful issue. 

The State of New York has sustained a loss 
in Judge Nelson’s death. His friends appreciate 
him more than ever now since he has gone. His 
family mourn and revere his memory. As Judge 
B , Chief-Justice of the Supreme Court in the 
Second Department, and one of his closest friends, 
remarked when informed of his death, “It is 
getting lonely here now.” 








Witiiam S. Lapp, of Lancaster, N. H., died 
on May 12. He was born in Dalton in 1830, 
and graduated from Dartmouth College in 1855, 
in the class with Judge Walbridge A. Field of 
Massachusetts, Judge Greenleaf Clark of Minne- 
sota, and the Hon. Nelson Dingley of Maine. He 
studied law with the Hon. A. A. Abbott of Salem, 
Mass., and Burns & Fletcher of Lancaster, and 
was admitted to the Coos County Bar in 1859. 
He began practice at Colebrook, continuing there 
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until 1867, when he removed to Lancaster and 
formed a partnership with the Hon. Ossian Ray, 
which continued until his appointment to the 
bench of the Supreme Court in 1870. In 1874 
he was made one of three judges of judica- 
ture, continuing on the bench until the Repub- 
lican overturn in 1876, when the courts were again 
remodelled, and he retired to practise in Lan- 
caster, forming a partnership with Gen. Everett 
Fletcher. In 1883 he was a representative of the 
Legislature, and in the fall of that year was made 
reporter of Supreme Court decisions. He held 
the latter office until his death. He received the 
degree of LL.D. from Dartmouth in 1887. 


REVIEWS. 


Jouns Hopkins University Srupies. Ninth 
Series, V.-VI.: “The Communes of Lombardy 
from the Sixth to the Ninth Century.” In this 
interesting paper Mr. William Klapp Williams in- 
vestigates the causes which led to the development 
of municipal unity among the Lombard Com- 
munes from the time of the conquest of Northern 
Italy by the Lombards under Alboin in 568. 


WE have received from Walter B. Hill, Esq.. 
Macon, Ga., a copy of “The Land Pirates,” a 
narrative of the great conspiracy and murder case 
recently terminated in the Federal Court at Macon. 
The case is one of peculiar interest, not only in 
the facts as brought out at the trial, but in the 
question as to. jurisdiction involved. Mr. Hill 
writes : “ It seems to me that the proposition on 
which the prosecution was based is valid ; namely, 
that a conspiracy to deter a non-resident from the 
exercise of his rights as a suitor in the Federal 
Courts by assassinating his local agents is a crime 
under the Federal Statute.” 


Tue place of honor as the leading article in 
the May ARENA is given to “ The Wheat Supply 
of Europe and America,” by C. Wood Davis ; 
but the reader will undoubtedly find a deeper in- 
terest in the perusal of Prof. Emil Blum’s “ Russia 
of To-day,” in which the author gives a descrip- 
tion of Russia and Russian conditions obtained 


from personal experience. Julian Hawthorne and 
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| superbly illustrated by Alfred Parsons. 











Rev. Minot J. Savage discuss the question, “ Is 
Spiritualism worth Investigating?” Max O’Rell 
contributes a paper on “The Anglo-Saxon ‘ Unco’ 
Guid.’” The other contents are : “ What is Juda- 
ism?” by Prof. Abram S. Isaacs ; ‘“‘ The Survival of 
Faith,” by Dr. Henry D. Chapin ; “Thomas Jef- 
ferson,” by E. P. Powell; ‘“ New Testament 
Inspiration,” by Prof. J. W. McGarvey; “An 
Interesting Social Experiment,” by Frank L. King ; 
“The Family Tree of the Malungeons,” by Will 
Allen Dromgoogle ; “ At a Patriarch’s Ball” (No- 
name paper). 

THE May Century begins a new volume; 
and in it are begun several new features of what 
the CENTURY calls its “summer campaign.” 
“The Squirrel Inn,” by Frank R. Stockton, is one 
of the principal and most popular of these new 
features. The long promised papers (two in num- 
ber) on the Court of the Czar Nicholas I. are now 
begun, the frontispiece of the magazine being a 
portrait of the Emperor Nicholas. These papers 
are by the late George Mifflin Dallas. “ Pioneer 
Mining Life in California” is a description from 
personal experience of adventures and mining 
methods in 1849, on the tributaries of the Sacra- 
mento River and of the Trinity. Mrs. Amelia 
Gere Mason’s articles on the “ Salons of the Em- 
pire and Restoration” are concluded in the pres- 
ent number. Among the separate papers none is 
more striking than that of F. Hopkinson Smith, 
on “ A Bulgarian Opera Bouffe.” The first article 
in the number is a paper by C. F. Holder, entitled 
“Game-Fishes of the Florida Reef,” strikingly 
illustrated after sketches by the author. Ex-Min- 
ister John Bigelow gives a chapter of secret his- 
tory which he calls “ The Confederate Diplomatists 
and their Shirt of Nessus.” Other interesting 
papers are those on “ Visible Sound” by the Eng- 
lish singer, Mrs. Margaret Watts Hughes, with 
comment by Mrs. S. B. Herrick of the CENTURY 
staff. Besides the beginning of Mr. Stockton’s 
story, the Cenrury includes further chapters of 
Dr. Eggleston’s “ Faith Doctor ;” the story “ Old 
Gus Lawson,” by Richard Malcolm Johnston ; and 
“Tn Beaver Cove,” by Matt Crim. 


HarPER’S MaGazINE for May opens with the 
first of a series of attractive papers on “The 
Warwickshire Avon,” by A. T. Quiller Couch, 
The ven- 
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erable F. W. Farrar, Archdeacon of Westminster, 
contributes an impartial and appreciative sketch 
of the origin and work of “The Salvation Army.” 
“ Roman London” is the subject of an extremely 
interesting paper, written by Eugene Lawrence 
and illustrated by H. D. Nichols, describing the 
Roman remains recently discovered beneath the 
London pavements. Col. T. A. Dodge writes 
the first of a series of entertaining articles about 
“Some American Riders,” his paper being beau- 
tifully illustrated from paintings by Frederic 
Remington. Apropos of the recent increased 
interest in the affairs of the Spanish-American 
republics, Bishop J. M. Walden contributes an 
account of “ The Argentine People and their Re- 
ligious and Educational Institutions.’”” Theodore 
Child, continuing his series of South-American 
papers, gives a very complete description of the 
climate, people, and resources of “The Republic 
of Uruguay.” This paper, like those which pre- 
ceded it, is amply illustrated. Moncure D. Con- 
way contributes an important article on “ The 
English Ancestry of Washington.” Other articles 
in this number of the magazine include a causerie, 
by Walter Besant, ‘ Over Johnson’s Grave ;”’ short 
stories by A. B. Ward and Caroline Earl White ; 
the continuation of the serials by Charles Egbert 
Craddock and Thomas Hardy; and poems by 
W. D. Howells and Robert Burns Wilson. 





SCRIBNER’S MaGaZINE for May contains impor- 
tant articles in two notable illustrated series, — the 
first of “The Great Streets of the World,” and the 
second of the “‘ Ocean Steamship” articles. A. B. 
Frost has made eighteen drawings for the “‘ Broad- 
way” article ; and skilful artists, like Metcalf, Zog- 
baum, Denman, Broughton, and Villiers make the 
steamship article very attractive and elaborate in 
illustration. The May number is noteworthy in 
fiction, containing the conclusion of the much- 
praised serial, “‘ Jerry,” and the first of a two-part 
story, ‘*An Alabama Courtship,” by F. J. Stimson 
(“J. S. of Dale”), the author of ‘‘ Guerndale,” 
and “ First Harvests.” In addition there are two 
complete short stories, — ‘A Fragment of a Play,” 
by Mary Tappan Wright, who wrote that weird 
tale, “A Truce;” and “A Toledo Blade,” by 
T. R. Sullivan, author of “‘ The Lost Rembrandt ” 
and other short stories which have appeared in 
this magazine. ‘There are also a short illustrated 
article by E. H. House, on the “ Japanese Temples 
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of Ise,” which for nearly two thousand years have 
been re-created, in every detail, at intervals of 
twenty years ; and a carefully prepared paper on 
‘* Shakspeare as an Actor.” 


JuLIEN Gorpon, author of those popular works, 
“ A Diplomat’s Diary” and “ A Successful Man,” 
contributes the complete novel to the May number 
of Lippincott’s MaGazine. It is called “The Vam- 
pires,” and tells the story of the struggle of a poor 
man to maintain an idle and luxurious and semi- 
invalid wife. One hears often of the women who 
work and slave for idle husbands, but here the 
case is reversed. ‘There is but little plot to the 
story; but so lifelike are the characters, and so 
keen the discernment evinced of the comedy and 
tragedy of life, that the novel must stand as the 
author’s masterpiece. The other contents of this 
number are: “The Experiences of a Photogra- 
pher,” by A. Bogardus ; “ Lost Treasures of Lite- 
rature,”’ by William Shepard ; “‘ Poems,” by Charles 
Henry Liiders; “That Hound o’ Joel Trout’s,” 
by M. G. McClelland; ‘“ Absence,” by Owen 
Wister ; “ Some Familiar Letters by Horace Gree- 
ley, — III.,” edited by Joel Benton ; ‘“ A Success- 
ful Woman,” by M. E. W. Sherwood ; “ A Blossom 
from the Hague,” by William E.S. Fales ; “ Polly,” 
by Patience Stapleton ; “Aims of University Ex- 
tension,” by Sydney T. Skidmore ; “ By the Sea,” 
by Clinton Scollard ; “What Country Girls Can 
Do,” by Grace H. Dodge; “Latent Force,” by 
John Worrell Keely; “The Personality of the 
Prince of Wales,” by Frank A. Burr; “The 
Moujik,” by Julien Gordon; “Some Letters to 
Julien Gordon ;”’ “ John Dickinson,” by Anne H. 
Wharton ; “ Literary Dynamics,” by Francis How- 
ard Williams ; ‘‘ Maidens Choosing,” by Frederic 
M. Bird ; “ With the Wits” (illustrated by leading 
artists). 


CERTAINLY there has been no story so extraor- 
dinary in its plot and so forcible in its vivid de- 
scriptions, as the late Douglas O’Connor’s “ Brazen 
Android,” the concluding portion of which appears 
in the ATLANTIC Monruty for May. It is a relief 
to turn from the tension of “ The Brazen Android ” 
to the portion of a hitherto unpublished journal of 
Richard H. Dana, which describes a voyage on 
the Grand Canal of China. Mr. Dana’s descrip- 
tion of Su-Chau is immensely interesting, and it is 
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curious to compare it with Mr. Lowell’s Japanese 
papers. Miss Jewett has never done anything 
better than her description of the return of the 
Hon. Joseph K. Laneway to his native town, 
Winby. Mr. Parkman contributes the concluding 
paper on the “ Capture of Louisbourg by the New 
England Militia.” Mr. H. C. Merwin’s article on 
the “ Ethics of Horse-Keeping ” will interest lovers 
of that animal. Mr. William P. Andrews finishes 
a second paper on “ Goethe’s Key to Faust ;” and 
the well-known historian, Mr. George E. Ellis, has 
a paper on “Jeremy Belknap.” There are four 
chapters of Mr. Stockton’s bright serial, “The 
House of Martha.” 


HyatMarR Hyjortu Boyesen’s “ Elixir of Pain,” 
which is begun in the May CosMOPOLITAN, is a 
story of unusual power and strange plot, and will 
doubtless attract wide attention and much com- 
ment. Of great interest are two real war stories, 
told by men who have been in the thick of the 
fight. One is by Archibald Forbes, the famous 
war correspondent, and the other by Albion W. 
Tourgee, author of “The Fool’s Errand.” The 
illustrations of all three are something unusual, — 
Boyesen’s story, illustrated by Wenzell, so well 
known through the pages of “ Life;” Forbes’s 
story, by Frederic Villiers. another famous war 
correspondent and artist ; and Tourgee’s story by 
Zogbaum. In addition to its strong fiction, this 
number contains a beautifully illustrated article on 
the “ Cleopatras of the Stage ;” another on “ New 
Philadelphia,” for which the drawings were made 
by Harry Fenn. Some wonderful flash-light pho- 
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“ Leadville Silver Mine.” “Kennels and Kennel 
Clubs,” and “ Dr. Koch and his Lymph,” by one 
who went to Berlin to study the subject, are two 
articles with numerous illustrations. 


BOOK NOTICES. 


WILLS AND INTESTATE SUCCESSION. 
Practical Law, by James WILLIAMS, B.C.L., M.A. 
Adam and Charles Black, London ; Little, Brown 
& Co., Boston. Cloth, $1.50 net. 

This is the first volume of a new series of law- 


books which will undoubtedly prove of great practi- 
cal interest to the profession In the present work 
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the author traces the history of the law of wills from 
the time of the Conquest down to the present day. 
The book is filled with much valuable information, 
and deals at once with the history and principles for 
which the student looks, and with the practical law 
essential to the practitioner. Although written with 
special reference to English law and statutes, the 
work will prove of much value to the profession in 
this country. 


THE AMERICAN STATE REPORTS, containing the 
cases of genera] value and authority, subsequent 
to those contained in the “ American Decisions” 
and the “American Reports,” decided in the 
courts of last resort of the several States. Se- 
lected, Reported, and Annotated by A. C. FREE- 
MAN. Vol. XVII. San Francisco, Bancroft 
Whitney Company, 1891. Law Sheep, $4.00 
net. 


In the present volume the Courts of the following 
States are represented in the decisions reported: 
California, Illinois, Indiana, Louisiana, Maine, Mary- 
land, Missouri, New York, North Carolina, Oregon, 
Pennsylvania, South Carolina, Tennessee, Virginia, 
and Wisconsin. The selections are made with the 
usual care displayed by Mr. Freeman, and his anno- 
tations are as admirable as ever. 


VestED RicuTs. Selected Cases and Notes on 
Retrospective and Arbitrary Legislation affect- 
ing Vested Rights of Property. By WiLuiam 
G. Myer. The Gilbert Book Company, St. 
Louis, 1891. Law sheep. $6.00. 


This volume of Mr. Myer’s is, we believe, the 
first work which has been published devoted ex- 
clusively to this important subject. In dealing with 
this branch of the law, the author has followed the 
method adopted in his admirable series of “ Federal 
Decisions,” and instead of a general treatise, he 
gives some fifty-five leading cases, on nearly as many 
distinct phases of the subject, each case being fol- 
lowed by full and exhaustive notes. In fact, the 
notes are so comprehensive that many of them con- 
stitute in themselves treatises on the particular point 
therein discussed. The work is excellently adapted 
for the every-day practice of the lawyer, every ques- 
tion likely to arise being at his immediate command, 
with all the authorities bearing thereon. Legislative 
action is so often challenged in regard to retrospec- 
tive laws, or those which impair or divest rights ac- 
quired and vested prior to their enactment, that this 
volume cannot fail to be of great value not only to 
the profession, but to those to whom is intrusted 
the duty of framing laws. 
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